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A GUIDE FOR OCCUPATIONAL SAFETY AND
HEALTH FOR LEGAL SERVICES AND
COMMUNITY LAW OFFICES
CAROL OPPENHEIMER*

INTRODUCTION

The Occupational Safety and Health Act (OSH Act), passed in
1970, is intended to provide "every working man and woman in the
Nation safe and healthful working conditions."' The Occupational
Safety and Health Administration (OSHA) enforces the Act; 2 the
National Institute for Occupational Safety and Health (NIOSH) does
research on workplace hazards and recommends practices and standards for industry. 3 By contrast with the state workers compensation
schemes, the underlying purpose of the OSH Act is to prevent occupationally related injuries, disease and death, rather than to compensate
the worker once the harm has occurred.
The OSH Act, if used effectively, can help force industry to clean
up the workplace and to do the research and produce the technology
necessary for safe and healthful working conditions. Neighborhood
legal services programs and community law offices can play an extremely important role, one that has been largely ignored thus far, in
ensuring adequate enforcement of the OSH Act. Moreover, it is particularly important at this time that OSHA compliance activities are
closely scrutinized and that their actions are carefully monitored,
because of the federal government's shift away from aggressive enforcement of the OSH Act and in the direction of a laissez-faire
approach toward regulation of the workplace.
This paper is intended to stimulate interest in the problems of
occupational safety and health by presenting several areas that lend4
themselves to advocacy work by neighborhood legal services offices.

* Professor at Antioch School of Law, and Coordinator of its Worker Safety and Health
Clinic. This article is in large part taken from a paper prepared by Carol Oppenheimer and
Deborah Greenfield, for the Research Institute on Legal Assistance of the Legal Services Corporation.
Occupational Safety and Health Act, 29 U.S.C. § 651 et seq. (1976).
§§ 6(b), 20-22, 29 U.S.C. §§ 655(b), 669-671 (1976).
3 §§ 8-11, 29 U.S.C. §§ 657-660 (1976).
4 Note that throughout this paper the remarks are addressed specifically to a legal services
audience. Nevertheless, most of the suggestions regarding strategy options and legal remedies
could be directed as easily at the large number of community law offices that have developed
throughout the country. We hope that lawyers and legal workers in these community offices,
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The paper, however, is not intended as an OSHA practice manual.
Rather, it attempts to (1) describe in general terms those major areas
suitable for legal services activity; (2) list existing resources to assist in
this activity; and (3) discuss the strategy considerations underlying
5
any safety and health work on behalf of poor and low-wage workers.
The paper will first outline overall strategy considerations underlying OSHA work. Second, as a preliminary and technical matter, the
paper will distinguish between "safety" and "health," because this
distinction is a very important one for efforts at both preventing and
compensating for workplace hazards. Third, the paper will discuss
how a local legal services office can assist a client with a work-related
health or safety complaint. Specifically, the paper will describe the
OSHA enforcement machinery and strategies to achieve effective
OSHA enforcement efforts. Fourth, the paper will discuss legal services participation in "workers' right to know" campaigns. Fifth, the
paper will outline legal protections available to fight employer retaliation. Sixth, the paper will briefly touch upon litigation remedies for
occupational safety and health problems.
I.

OVERALL STRATEGY CONSIDERATIONS:

SHOULD LEGAL SERVICES

DO OSHA WORK?
To place OSHA advocacy work in proper perspective, several
initial observations should be made.
A. Tremendous Need for Legal Assistance
If legal services is going to serve adequately its overall client
community, the tremendous need for improved workplace safety and
health protections simply cannot be overlooked. Moreover, although
workers in all places of employment face job hazards, low-wage
workers, those who are income eligible for legal services, often face
more dangerous working conditions. 6 In addition, they generally
lack the benefit of union protection, including a collective bargaining

particularly those with a low income clientele, will be encouraged by this paper to seriously

consider the importance of doing occupational safety and health work.
5 The paper is based on legal research as well as extensive discussion with approximately
twenty-five neighborhood legal services offices throughout the country, a large number of the
unions active in occupational safety and health efforts, and many of the local Committees on
Occupational Safety and Health (COSH groups). These discussions have been invaluable for the
formulation of strategy options that appear at various points throughout the paper.
6 The Urban Environment Conference, Washington, D.C. specializes in giving assistance
to low-wage and minority workers. They have substantial documentation of the fact that the
working poor are hard hit by hazards on the job.
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agreement that could require management to institute safety and
health measures designed to improve working conditions.
Indeed, in light of recently enacted and proposed cutbacks in
various governmental income maintenance programs, including unemployment benefits, food stamps and social security, more and more
poor people will be forced to accept subsistence level jobs, jobs that
pose serious dangers to their health and safety. Legal services offices
must have an adequate understanding of safety and health law to help
those clients who wish to challenge the hazardous working conditions
generally associated with minimum wage work. Unfortunately, several barriers, not insurmountable, may appear to stand in the way of
doing OSHA work.
B. Barriersto OSHA Work
1. Retaliation
Because legal services eligible workers generally are non-unionized, the fear of retaliation looms particularly large. At present, a
time of severe economic insecurity, it would be especially foolish to
open already vulnerable low-income people to further attack. On the
other hand, some workers may find their working situation so intolerable that they feel compelled to take some form of corrective action.
Other workers already may have chosen unemployment over the hazards they faced at the job. In these situations, where workers have
actually decided to accept the risk of job loss or other forms of employer harassment in order to improve their working conditions, legal
services resources could be used effectively. Furthermore, OSHA does
offer some meager anti-retaliation protections, to be discussed below,
and any legal services OSHA strategy should ensure maximum use of
these protections.
While any type of employment-related legal work raises the risk
of employer-retaliation, particularly in a non-unionized context,
safety and health advocacy work may pose an unusually serious threat
of retaliation. For example, if we examine the likelihood of threats to
job security posed by filing a Title VII claim, 7 as compared to an OSH
Act complaint, it is understandable that occupational safety and
health advocacy would, in fact, generate more massive employer
resistance for the following reasons. An employer who is forced to
redress a worker's discrimination claim may only have to make

' 42 U.S.C. § 2000e (1976). Title VII of the Civil Rights Act of 1964 protects against
employer discrimination on the basis of race, sex, religion, and national origin.
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changes which affect that particular person, rather than modifying
the entire work situation. In that case, the changes would be far less
widespread and far less costly to the employer. By contrast, most
workplace hazards, by their nature, affect more than one person;
thus, eliminating the hazard may affect the entire conduct of an
employer's business. It may require drastic alterations in staffing and
work practices, which take both time and money. For instance, to
correct a Title VII violation may require merely an award of back pay
and promotion for an aggrieved party or parties, while correction of
an OSH Act violation may necessitate institution of an entirely new
ventilation system, or other similarly radical changes in the work
process. Finally, and perhaps most importantly in terms of the scope
and severity of reprisals, employers may fear an OSHA complaint
more than a Title VII claim because safety and health advocacy can
mobilize the entire workforce to act together. Safety and health issues
are intrinsically unifying. On the other hand, a claim of discrimination is often divisive: by implication, a Title VII claim suggests that
certain workers are being disadvantaged in comparison to others who
have been accorded privileged treatment.
It may be precisely because safety and health issues ordinarily
generate collective action, however, that employees do have a weapon
against retaliation. The employees have the opportunity to maintain
concerted efforts during and beyond the time in which a particular
safety and health issue is pursued, both to guard against long-range
employer retaliation and to build a strong shopfloor organization.
2. New Area of Law
Although for many neighborhood offices, doing OSHA work will
entail a move into an unfamiliar area of law, this should not operate
as a deterrent. Admittedly, the substantive law will be new, but the
mode of operation is one with which most legal services workers are
all too familiar. Pressuring a state or federal regulatory agency to
carry on effective compliance activities requires virtually the same
legal skills, whether the focus is housing code enforcement, or regulation of hazards found at the workplace.
In both cases, the legal services workers must do the following:
help their clients amass documentation of whatever violations have
been identified; organize the facts gathered in a form that is compelling to the enforcement official; constantly pressure those officials to
take the necessary action through written correspondence and face-toface negotiation; prepare their clients to present a persuasive case; and
finally, resort to more formalistic legal action, including intervention
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in the agency proceedings, or litigation, if the agency fails to act
promptly or properly. Thus, although OSHA does have a unique
administrative framework, OSHA work should be viewed as another
form of service work, one which reaches out to a new and relatively
untouched legal services constituency. 8
3. Scientific Resources
To the extent that OSHA work does require, in addition to legal
knowledge, some expertise in industrial hygiene, occupational health,
and other scientific areas, local resources do exist. Unions, Committees on Occupational Safety and Health (COSH groups), 9 certain
public health organizations, and environmental groups can often provide this assistance. Thus, a rather large network of occupational
safety and health-focused organizations has emerged over the past
several years. This network should give OSHA advocates access to
scientific and other kinds of technical information and make it comprehensible.
C. Importance of Doing OSHA Work Beyond Its
Direct Service Impact
1. Local Coalition-Building
Neighborhood legal services projects have traditionally paid scant
attention to the occupational safety and health needs of low-income
workers. Increasingly, however, public attention has focused on the
threat to human life posed by dangers in the workplace. Moreover,
work on occupational safety and health issues has served to unify
groups with divergent interests, including unions, environmentalists,
health care advocates, public interest activists, as well as civil rights
organizations. Local legal services projects should consider seriously
participating in these safety and health activities, both because this
participation affords a unique possibility to offer legal support to lowwage workers and because it affords a significant opportunity to
enhance local legal services involvement in grass roots coalition-building.

8 One effort by legal services to reach low-wage workers was a focus on the Comprehensive
Employment and Training Act (CETA) programs. For an exhaustive discussion of the federal job
programs and legal services strategy, See 14 Clearinghouse Rev. 201 et seq. (June Supp. 1980).
This effort has been largely abandoned. An OSHA strategy can be viewed as another attempt to
reach the low-wage and unskilled workforce, a clear target for legal services advocacy activities.
1 See p. 6 infra for a more detailed description of local COSH groups.
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At a time of increasing governmental hostility to entitlement
programs that benefit the poor, and increasing governmental indifference to the plight of the needy in this country, it is essential that
neighborhood offices develop stronger ties with other organizations in
their communities that share concern for poor and low-income workers. OSHA work, while directly benefiting the working poor, has the
additional advantage of facilitating the growth of local coalitions with
unions, environmental groups, and others who have not typically
been strong legal services allies.
2. Developing Ties with Local Safety and Health Organizations
Any legal services office that represents clients with safety and
health problems should tap into local organizations with experience
and expertise in this field. The most obvious starting point is local
unions, as well as Committees on Occupational Safety and Health
groups. These organizations typically are coalitions of local unions,
safety and health professionals, lawyers, and community organizations, all with a shared interest in promoting worker health and
safety. More than 25 COSH groups have emerged throughout the
country. In many communities they have acted as a moving force in
stimulating local safety and health activities.' 0
COSH groups are essentially autonomous, locally-based organizations, bound together in a loose network that meets on a national
level once annually. COSH groups carry on a variety of activities,
primarily worker education and training, as well as local lobbying.
Worker education and training has focused on hazard identification,
organizing for better workplace protection, legal rights, understanding the workers compensation system, and advancing the rights of
disabled workers. Lobbying efforts have been devoted in large part to
pushing for the passage of "right to know" laws.'"
Cooperation between a local legal services office and a COSH
group makes good sense for several reasons. First, it gives the legal
services office access to people with scientific and technical expertise.
Second, it builds bridges between the legal services community and
the working population, thereby improving the possibility for unionlegal services coalition-building on issues of mutual concern, such as
10For an excellent description of COSH groups, see Berman, COSH Around the Country:
Organizing.forJob Safety, 12 SCIENCE FOR THE PEOPLE 11 (1980); and Robinson, Organizing Against Workplace Pollution, 12 ENV'L ACTION 4 (1980).
n For example, PHILAPOSH (Philadelphia COSH) was responsible for passage of a strong
"right to know" law in the Philadelphia area. "Right to know" legislative campagins will be
described in more detail at p. 24. infra.
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fighting against benefit cutbacks. Third, it provides access to a legal
services eligible constituency not usually reached by neighborhood
offices; the working poor, as opposed to the unemployed. Finally, and
most important, legal services can play a critical role in serving an
important need of most COSH groups, assistance to disabled work12
ers.
COSH groups, through their educational and outreach work,
invariably identify a large number of disabled workers. COSH groups
are often contacted by workers too sick to work and in serious need of
financial assistance. A legal services office could render invaluable
assistance to individual disabled workers while simultaneously serving
as an important resource to the COSH group, by informing those
workers of the range of benefits for which they might be eligible. For
example, a COSH group and legal services office could develop jointly
a "benefits packet," designed to inform disabled workers of their
entitlement, if any, to the variety of governmental income maintenance programs, including social security benefits, food stamps, veterans' benefits, and unemployment insurance. While this would probably not entail a great deal of work for legal services attorneys,
because of their general familiarity with government benefits law, it
would be of tremendous assistance to COSH groups, who simply are
unaware of the full range of benefits programs for which disabled
workers may be eligible. In additon to the preparation of a "benefits
packet" to be used in COSH-sponsored worker training programs,
legal services offices could and should make themselves available, on a
referral basis, to individual disabled workers in need of legal advice on
benefits.
As a referral source, the legal services office would not be engaging in any new substantive area of law, but simply reaching a relatively untapped constituency, the working poor. The advantages to
this outreach effort are several. First, it would offer needed legal
services to disabled workers. Second, it might help strengthen the
local COSH group by providing the group with legal resources that
would otherwise be lacking. Third, the process of developing strong
and close COSH-legal services ties might help to identify low-wage
workers with specific OSHA-related problems. In those cases, the
legal services office could assist the workers in filing complaints and
participating in the OSHA enforcement process.

I2

In preparing this paper, we questioned more than twenty-five local legal services offices

about any COSH-legal services cooperation. With the exception of two or three, most legal
services offices had no contact with their local COSH group. We also surveyed the majority of
COSH groups and found that these groups for the most part had no contact with the legal
services office in their community.
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THE IMPORTANT DISTINCTION BETWEEN "SAFETY"
AND "HEALTH"

FOR EFFORTS AT BOTH

PREVENTION AND COMPENSATION

The OSH Act requires the protection of worker safety and health.
This distinction between health and safety is an important one-in
terms of the different kinds of hazards to which workers are exposed,
in terms of the preventive measures required by the OSH Act, and in
terms of the kind of compensation afforded to workers for workrelated injury, in contrast to work-related disease.
Quite simply, occupational "safety" focuses on the prevention of
injury; occupational "health" focuses on the prevention of disease.
Injuries occur suddenly and are clearly visible. Thus, for example, a
worker who suffers a back injury from excessive lifting or a worker
who is hurt from handling explosive material or a frayed electrical
wire can document with relative ease the job-related source of the
accident. In practical terms, this means s/he can hold the employer
directly accountable for the injury. As a result, the obligation of the
employer to eliminate the unsafe work practice is relatively clear. In
addition, the injured worker is likely to obtain compensation through
the state workers compensation scheme, because the nature of the
injury and its relationship to the workplace is relatively easy to establish. By contrast with injuries, occupational diseases raise a series of
many more complicated procedural, legal and medical issues. First,
the scope of the occupational disease problem is different than that of
occupational injury. It has been estimated that nearly six million
workers per year experience work-related injuries; while almost two
million others have reported disability from an occupationally-related
disease. 13 While many of those suffering from work-related injuries
receive workers' compensation, a recent report found that only five
percent of those severely disabled from an occupational disease receive
workers' compensation benefits.

14

The distinction between injury and disease is also important in
terms of one's ability to identify job hazards. Because an injury is
generally a discrete event, the underlying, unsafe conditions that led
to the injury are relatively easy to identify. With occupational disease,
the cause or causes of illness are far more difficult to isolate.

1" OSHA

Information Services Office, August 20, 1981.
United States Department of Labor, An Interim Report to Congress on Occupational
Diseases, p. 3 (June 1980). The legal problems associated with obtaining compensation for
disease have been analyzed and detailed in an excellent law review article. Note, Compensating
Victims of Occupational Disease, 93 HARV. L. REV. 916 (1980). The concern with compensation, however, is peripheral to the focus of this paper.
14
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Workers confront health risks from a wide range of sources,
including chemicals, cotton dust, asbestos fibers, noise, and radiation.
Worker exposure to these toxic substances and physical agents have
been linked to respiratory disease, cancer, damage to reproductive
health, and other serious health problems. Unfortunately, frequently
a worker is exposed to two chemicals at one time so that the cause of
illness is difficult to isolate. Although each chemical alone may be
harmless, the "synergistic effect"-the impact of both chemicals taken
together-may cause illness. Moreover, if a worker smokes, for example, an employer may try to attribute respiratory disease to smoking
rather. than to the dust at the workplace.15 Finally, because of a
latency period, it may take many years for the symptoms of an occupational disease to manifest themselves, thereby making it even more
difficult to connect the illness with the workplace.
Legal services offices should be familiar with the helpful sources
that explain about job-related health hazards.' 6 In addition to the
comprehensive books on the subject, various unions and COSH groups
have developed fact sheets on particular substances and work processes. These fact sheets, designed for workers and their advocates,
offer a simple description of a particular hazard-for example, welding, soldering, asbestos, noise, and radiation; how that hazard adversely affects worker health; and what precautions should be taken to
7
prevent health risk.1

" See Morrison v. Burlington Industries, 304 N.C. 1, 282 S.E. 2d 458 (1981) (workers
compensation award diminished when worker's incapacity results in part from occupational
cotton dust exposure, and in part from smoking-related respiratory and circulatory ailments).
11 See, e.g., Stillman and Daum, Work Is Dangerous to Your Health (2d ed. 1973), an
excellent and detailed discussion of occupational health hazards. The following handbooks are
also recommended for those who are beginning to identify job hazards. The essential technical
guide is: PHILAPOSH, Health/Technical Committee Handbook: A Guide for Helping Workers
Solve Job Health and Safety Problems (1979). This guide is available from: Philadelphia Area
Project on Occupational Safety and Health, 1321 Arch Street, Philadelphia, Pennsylvania 19107.
Also useful is: A Worker's Guide to Documenting Health and Safety Problems (1978), available
from Labor Occupational Health Program Center for Labor Research, 2521 Channing Way,
Berkeley, California 94720. The NIOSH publication, Occupational Diseases: A Guide to Their
Recognition (Revised Edition 1977, No. 77-181) is useful and inexpensive. It contains an excellent
summary of the vast literature and the range of institutional resources on job hazards, Section
XI-"Sources of Consultation; Reference Aids." Finally, the UAW publishes What Every UAW
Representative Should Know About Health and Safety, and The Case of the Workplace Killers:
A Manualfor CancerDetectives on the job, both of which are available from the UAW Purchase
and Supply Department, 8000 E. Jefferson, Detroit, Michigan 48214.
" The fact sheets are available from various unions, COSH groups and the Coalition for
Labor Union Women (CLUW). The Workers Institute for Safety and Health (WISH), in
Washington, D.C., probably has the most comprehensive compilation of fact sheets and these
are available to workers and their advocates. These fact sheets can be obtained from WISH, 1126
16th Street, N.W., Washington, D.C. 20036.
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SIMPLE OVERVIEW

The OSH Act mandates an enforcement/regulatory scheme designed to prevent, as opposed to compensate for, workplace injury and
disease. To carry out its prevention-oriented responsibility, OSHA
operates along two related, though distinct, lines. OSHA has developed a complex regulatory scheme through issuance of "health and
safety standards." Besides its standard-setting function, OSHA,
through inspections and issuance of citations, carries out enforcement
duties.
A. OSHA Standard-Setting
1. Specific Standards
OSHA has promulgated a vast array of regulations, called OSHA
"standards," that address safety as well as health problems on the job.
According to the statutory definition: "The term 'occupational safety
and health standard' means a standard which requires conditions or
the adoption or use of one or more practices, means, methods, operations, or processes, reasonably necessary or appropriate to provide safe
or healthful employment and places of employment." 18 A typical standard establishes a complex regulatory scheme for a given hazard. The
standard prescribes in great detail the precautions that the employer
must take to reduce or eliminate the hazard. The standard also specifies ways of protecting workers from the hazard. Examples of health
standards include those regulating cotton dust, benzene, vinyl chloride, lead, and asbestos. OSHA standards addressing safety problems
include, for instance, machine guarding, electrical problems, materials handling and storage, and protection from fire. 19
Each specific OSHA standard is unique because each standard
regulates a unique set of safety and/or health problems. Most standards, however, do contain several features in common-e.g., use of
personal protective equipment and worker training on proper work
practices-depending in large part upon whether the subject of regulation poses a risk to the worker's health or safety or both.
In general, health standards are more complex than safety standards. The components listed below typify the common features of a
health standard. They are listed in order to give the legal services

§ 3(8), 29 U.S.C. § 652(8) (1976).
Procedures for establishing standards and the standards themselves can all be found at 29
C.F.R. § 1910 et seq. (1981).
"

'9
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worker a sense of the scope and complexity of regulation contained in
the OSHA standard.
1. Description of the hazards associated with a regulated substance and the symptoms experienced by the workers exposed to the
substance.
2. Establishment of a permissible exposure level (PEL)-that is,
the maximum safe concentration of the substance in the air to which
any employee may be exposed.
3. Implementation of "engineering controls," such as ventilation
or other technological measures, to reduce the concentration in the air
of the regulated substance.
4. Implementation of "administrative controls" so that workers
are rotated in and out of the workplace, or certain areas of the
workplace, to avoid long-term, excessive exposure.
5. A requirement that employers supply their employees with
personal protective equipment (PPE), such as respirators or protective
clothing.
6. Establishment of a system for monitoring both environmental
and biological exposure. Employers must maintain records on the
extent to which the regulated substance, such as lead, is found in the
air (environmental mohitoring) and the extent to which the workers
have been exposed to the substance (biological monitoring) .20
The Supreme Court, upholding OSHA's cotton dust standard,
has given new legitimacy to the standard-setting process. 2' The
Court rejected the textile industry's contention that each standard
must withstand the test of "cost-benefit" analysis. Instead, the Court
found that ". . . Congress itself defined the basic relationship between
costs and benefits, by placing the 'benefit' of worker health above all
other considerations save those making attainment of this 'benefit'
unachievable." '2 2 Thus, the OSH Act forbids resort to cost-benefit
analysis in the standard-setting process. As long as the requirements of
the standard are "economically and technologically feasible," the
OSH Act, according to Supreme Court interpretation, 23 insists that
24
the employer bear the costs regardless of how burdensome.
Despite Supreme Court approval of a stringent pro-worker standard-setting process, this area of OSHA work in general seems inap-

20

A blood test to determine the level of lead in the bloodstream is an example of a biological

monitoring procedure.
21 American Textile Mfrs. Inst. v. Donovan, 452 U.S. 490, 540 (1981).
22 Id. at 509.
23 Id. at 508-12.
21 § 6(b)(5), 29 U.S.C. § 655(b)(5) (1976).

ANTIOCH LAW JOURNAL

[Vol. 2:73

propriate for neighborhood legal services offices. Tremendous effort
at the national level is devoted to influencing the development of these
standards. Unions, for example, have amassed a large amount of
scientific evidence, prepared worker testimony, filed written comments, and initiated litigation in order to ensure that the federal
rulemaking procedures produce standards with maximum safety and
health safeguards for workers.2 5 Although neighborhood legal services offices, on behalf of low-wage workers, might ideally have some
positive impact on national standard-setting procedures, this form of
advocacy work is beyond the scope of this paper. Moreover, it is
assumed that neighborhood offices generally will make the most positive contribution to worker safety and health activities at the local,
rather than national, level.
2. General Duty Clause
In addition to OSHA standards governing particular hazards, the
OSH Act contains a "general duty clause," which requires the employer ". . . to furnish employment and a place of employment free
from recognized hazards which are causing or are likely to cause death
or serious physical harm."' 26 This clause is designed to cover the vast
majority of hazards that are not covered by specific OSHA standards.
The "general duty clause" is an important weapon in the health and
safety arsenal.
Court interpretation makes it clear that this clause essentially
abolishes traditional employer defenses, such as contributory negli27
gence and assumption of risk, in the context of OSHA enforcement.
Furthermore, in the coming years it is likely that the federal
government will cut back severely any effort to develop additional
comprehensive specific standards. 28 Thus, safety and health activists
25 Typically, the standard-setting procedure entails years of collecting scientific data, public
testimony and comment before final promulgation of the standard. See § 6, 29 U.S.C. § 655
(1976). The issuance of the final standard, moreover, still represents an interim stage, because
the courts, through judicial review of federal rulemaking, are almost invariably called upon to
make the final determination about the validity of a given standard. In the case of the cotton
dust standard, for example, it took seven years from the time of issuance of the proposed
standard to a final ruling by the Supreme Court on its validity. The rulemaking proceeding also
produced a voluminous record, totalling 105,000 pages. See American Textile Mfrs. Inst., supra,
at 499-500, for a description of the OSHA rulemaking process.
11 § 5(a)(1), 29 U.S.C. § 654(a)(1) (1976).
21 National Realty and Construction Co., Inc. v. OSHRC, 489 F.2d 1257, 1266 n. 36 (D.C.
Cir. 1973).
28 Indeed, the Reagan administration wasted little time in curtailing OSHA regulatory
activity. For example, within several weeks of coming into office, the new administration had
withdrawn the proposed "labelling standard," a regulation designed to inform workers about the
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will have to rely increasingly on the protections afforded by this
general duty clause. This may be underscored by the recent decision in
American Textile Mfrs. Inst. where the Court ruled that when OSHA
promulgates a specific standard dealing with a toxic material or harmful physical agent, it may not engage in cost-benefit analysis. 21 This
decision, ironically, may result in OSHA refusing to issue any safety or
health standards at all.
It is important for legal services advocates to understand how
both specific standards and the "general duty clause" operate, because
they basically define the parameters of employer responsibility under
the law. Thus, legal services attorneys will be ill-equipped to help
their clients spot employer violations unless the attorneys make the
following inquiries: (1) is there a specific standard governing the
hazard in question? (2) If so, what are the specific requirements of the
standard and how are they being violated? (3) If no specific standard
applies, does a "general duty clause" violation exist? These questions
must be answered as a preliminary matter to establish the framework
for amassing documentation of the specific violations that are alleged.
B. OSHA Enforcement Scheme
In addition to its rulemaking responsibilities, OSHA must ensure
that employers comply with the law in general, and with applicable
standards in particular.30 The following is an extremely cursory overview of the federal OSHA enforcement scheme. This overview is
intended to give some context to a discussion of OSHA advocacy work.
Specifically, it is written to give the practitioner a general understand-

identity of and hazards related to the toxic chemicals with which they must work. 46 Fed. Reg.
12,020 (1981). In addition, OSHA has stated its intention to reevaluate existing and proposed
exposure standards for lead, noise, and cotton dust. 47 Fed. Reg. 404-405 (1982). OSHA also
announced its intent to reconsider the current standard for identification, classification and
regulation of potential occupational carcinogens. 47 Fed. Reg. 404 (1982).
29 American Textile Mfrs. Inst., supra, at 506-22.
30 In addition to enforcement under OSHA, states may win primary responsibility for
development and enforcement of occupational safety and health standards within their borders,
provided that their enforcement plans are "at least as effective" as the federal OSHA requirements. §18, 29 U.S.C. §667 (1976). South Carolina, Oregon, Utah, Washington, North Carolina, California, Minnesota, Maryland, Tennessee, Iowa, Kentucky, Alaska, Michigan, Vermont, Hawaii, Nevada, Indiana, Wyoming, Arizona, New Mexico, Virginia, and Connecticut
are all "state plan" states. Connecticut's plan covers enforcement in the public sector only.
Puerto Rico and the Virgin Islands also have "state plans." See also 29 C.F.R. § 1952 (1981) for a
full listing of "state plan" jurisdictions. Supplementary statement of Ray Marshall, Secretary of
Labor, before the Committee on Labor and Human Resources, U.S. Senate, April 1, 1980, p. 1
of State Plans Section. Because most state plan enforcement schemes closely resemble the federal
scheme, this paper will discuss the federal law only.
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ing of where to guide a worker or workers who wish to pursue OSHA
remedies. 3
1. Complaint
A worker or workers file(s) a complaint with the OSHA Area
Office. Each state has an Area Office. The complaint must be filed
within 6 months of the alleged hazard. 32 Under OSHA's system of
screening complaints and setting inspection priorities, 33 OSHA will
investigate all complaints that are "formal." A "formal" complaint is
one in writing, signed and reasonably specific.
2. Inspection
OSHA sends out a Compliance Officer (inspector) to inspect the
workplace. If an "imminent danger" is alleged 34-e.g., a trench in
soft soil with no shoring or, exposure to a high dosage of a carcinogen-the inspection "shall be investigated the same day received
where possible, but no later than 24 hours after receipt of the complaint." ' 35 If a "serious" hazard is alleged, such as exposure to nonlethal levels of a toxic substance, OSHA should investigate within 5
working days. 36 Those complaints involving other conditions should
37
be investigated within 30 working days.
The OSH Act specifically grants a worker representative the right
to participate in any OSHA inspection.3 8 Unfortunately, these
"walkaround rights" have been seriously abridged by a recent revoca-

31It must be reiterated that this paper is not intended to serve as an OSHA Practice Manual.
Rather, it is designed with two purposes in mind: (1) to give a very simple overview of OSHA
law; and (2) to provide a detailed listing of occupational safety and health resources for those
legal services offices that become involved with OSHA legal work. At the outset, however, we
wish to mention two resources which are essential for anyone representing workers in OSHA
proceedings. See Goldberg, A Workers' Guide to Winning at the Review Commission (Public
Citizen's Health Research Group 1981) (hereinafter Winning) for detailed guidance on how to
prepare and present a case before the Review Commission. The manual has just been updated. It
is an excellent, indeed definitive, source of all pertinent Review Commission law, useful strategy
discussion, as well as legal forms. See also Gibbs and Siegal, Employee and Union Member
Guide to Labor Law (Clark Boardman 1981).
32 § 9(c), 29 U.S.C. § 658(c) (1976).
13 OSHA Instruction CPL 2.12A Office of Compliance Programming (September 1, 1979).
With the proposed cutbacks in funding OSHA compliance activities, it is quite likely that OSHA
will inevitably have to revise its inspection priorities in order to scale down its level of enforcement.
34 See p. 41 infra for a discussion of what constitutes an "imminent danger."
15 OSHA Instruction CPL 12B, Office of Compliance Programming (February 1, 1982).
Id.
37 Id.
36

31

§ 8(c), 29 U.S.C. § 657(e) (1976).
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tion of the "walkaround pay" regulation. 39 This regulation would
have required that employers compensate workers for the time spent
on the inspection. Even though employers will no longer be required
to pay employees for participation in OSHA inspections, worker representatives do retain and should exercise their right to accompany
OSHA compliance officers during inspections. The worker representative can play a key role in pointing out the particular hazards described in the complaint.
3. Citation
If the Compliance Officer "believes" there is a violation, s/he
must issue a citation against the employer. 40 The citation must be in
writing, must describe with particularity the nature of the violation,
and must prescribe the period for abatement of the hazard. 41 If no
42
citation is issued, the workers are entitled to a written explanation.
The workers, however, have little formal recourse against OSHA
except to complain to the OSHA Area Director and then to the Assist43
ant Regional Administrator for OSHA.
4. Employer Contest
Once the citation is issued, the employer or employees must
contest the citation within 15 days from its receipt. 44 If the workers
are dissatisfied with the citation, they are permitted to contest the
abatement period only, not the basis of the violation, method of
abatement, or the severity of the penalty. 45 An "employer contest"
operates to halt the imposition of any penalty and to stop the running
of the abatement period until the Occupational Safety and Health
Review Commission (Review Commission) resolves the issues in dispute. This typically takes several years.46

39 46 Fed. Reg. 28,842 (1981).
40

§ 9(a), 29 U.S.C. § 658(a) (1976).

41
42

Id.

§ 8(f)(2), 29 U.S.C. § 657(f)(2) (1976).
43 29 C.F.R. §§ 1903.12, 1903.14(d) (1981).
44 § 10(a), 29 U.S.C § 659 (1976).
45 § 10(c), 29 U.S.C. § 659(c) (1976).
46 It is probably the problem of delay more than any other single factor that renders any
OSHA protection so problematic. If it takes 4 or 5 years to win at the Review Commission, this
means that the hazard remains unabated for all that time. Perhaps at the very least, an
uncorrected hazard subject to an outstanding citation can be used by workers to pressure the
employer to eliminate the hazard. In the alternative, early employee intervention may be crucial
in pushing the employer toward a reasonable and quick settlement.
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5. Contested Case: Solicitor's Office in the Department of Labor
Issues a Formal Complaint
Once the employer files a "notice of contest," the Solicitor's
Office takes over as legal representative of OSHA. The Solicitor,
acting through the respective Regional Solicitors' Offices, then issues a
formal legal complaint within twenty days of the employer's filing a
notice of contest. 47 Legal services attorneys representing workers in
OSHA proceedings should immediately contact the attorney in the
Regional Solicitor's Office who has been assigned the case. This contact should be made in order to ascertain the Solicitor's strategy for
handling the case; to find out the priority OSHA and the Solicitor's
Office have attached to the case; as well as to decide the particular
legal theory and tactics to be used on behalf of the affected workers, as
opposed to OSHA, in presenting the facts to the Review Commission.
6. Electing "Party Status" in Review Commission Proceedings
The Review Commission, a quasi-judicial body separate from
OSHA, is responsible for all contested cases. 48 Hearings are conducted by administrative law judges (ALJ)pursuant to Review Commission Rules of Procedure. 49 All appeals from ALJ rulings are subject to discretionary review by the 3-member Review Commission. 5
Final Review Commission decisions are subject to judicial review by
federal courts of appeal. 51
Individual affected workers, as well as unions where those workers are represented by unions, have the right to obtain "party status"
in Review Commission proceedings.5 2 They can make this election at
any time prior to the Review Commission hearing.5 3 Because many
cases, however, are disposed of by settlement or by summary judgment and also because the prehearing discovery process may play a
critical role in a worker "right to know" campaign, 54 workers should
elect party status as soon as the employer files a "notice of contest."
29 C.F.R. § 2200.33 (1981).
§ 10(c), 29 U.S.C. § 659(c) (1976).
49 29 C.F.R. § 2200.1 et seq. (1981) and supplemented where applicable
by the Federal
Rules of Civil Procedure. 29 C.F.R. § 2200.2(b) (1981).
- § 12(j), 29 U.S.C. § 661() (1976); 29 C.F.R. §§ 2200.91 and 2200.92 (1981).
51 § 11, 29 U.S.C. § 660 (1976).
52 Applying 29 C.F.R. § 2200.22(c), the Commission has ruled that if an employee is
represented by a union and the union has refused to elect party status, the employee may not
participate in the Review Commission proceeding. Secretary v. Babcock and Wilcox Company,
8 BNA OSHC 2102 (1980).
-3 29 C.F.R. § 2200.20 (1981).
4 See p. 21 infra for a detailed discussion of issues related to workers' "right to know."
47
48
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Party status entitles the workers to receive notice of all hearings and
informal conferences; to present evidence; to submit motions and
briefs; and to otherwise participate in all stages of the proceeding,
including settlement.
In the coming years, the independent role of workers who have
elected party status will probably become increasingly important,
assuming that in the future OSHA will lack the resources and often
the inclination toward aggressive enforcement of the OSH Act. Given
that case law has fairly well precluded a private right of action under
OSHA, 55 the need to preserve the maximum number of rights attached to party status is even more critical to maintain legal leverage
in fighting hazards on the job. It is for this reason that we are devoting
a separate section to the question of party status.
C. What Does It Mean When a Worker or a Union
Elects "Party Status"?
OSHA work, like any other kind of legal work, must be viewed in
the political context in which it arises. Under the Carter administration it was at least possible for OSHA to operate as a worker ally.
With the substantial cutbacks in enforcement personnel 56 and with
the radical change in the overall tenor of the agency, it makes sense to
assume, in most situations, that worker advocates will need to confront both the employer and OSHA. From this underlying assumption
several legal strategies emerge.
First, during the complaint and inspection stages the legal services attorney must carefully document the facts surrounding the complaint and ensure that the OSHA Compliance Officer carries out a
careful and thorough inspection of the workplace. Second, if OSHA
decides to issue a citation, the legal services attorney must act to
protect the rights of workers affected by the citation. In short, it is
foolhardy to believe that OSHA will adequately represent worker
interests. Thus, the workers should elect party status as soon as possible in any OSHA proceeding.
Unfortunately, it remains unclear what rights party status confers on the workers. The issue of the rights conferred by party status
arises in particular at two crucial stages: the citation stage and the

-5 See e.g., Dravo Corp. v. OSHRC, 613 F.2d 1227 (3d Cir. 1980); Taylor v. Brighton
Corp., 616 F.2d 256 (6th Cir. 1980).
50 The number of authorized positions in OSHA enforcement for fiscal year 1981 was 1686.

For fiscal year 1982, the figure has been reduced to 1200. OSHA Budget Office (March 12,
1982).
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settlement stage.5 7 The legal issues and case law will be treated
separately for each of these stages of the proceedings. It should be
emphasized, however, that the general question of worker rights in
OSHA proceedings remains unsettled. Only two circuits have rendered opinions on these issues and the Review Commission, at least
with respect to settlements, has chosen to reject the relevant court of
appeals decision.5 8 In the coming years, OSHA's non-activist position
will probably generate increased litigation over the question of workers' independent rights in OSHA proceedings, and it will take several
years before we see resolution of these complex procedural issues. In
the meantime, it is essential that workers and their representatives
press for a strong and autonomous role in OSHA proceedings.
1. Can OSHA, Acting Through the Secretary of Labor, Withdraw a
Citation Without Worker Approval, After the Employees Have
Elected Party Status?
Only one appellate court has decided that the Secretary of Labor,
representing OSHA, retains the exclusive right to withdraw the citation it has issued. In a case involving the IMC Chemical Group,5 9 the
employees had already elected party status when the Secretary decided not to issue a complaint against the employer and opted for
withdrawal of the citation. The court held that because the employees
had no "private right of action" under the statute, they likewise had
no right to prevent OSHA withdrawal of the citation. The court held
that until the Secretary had actually issued a legal complaint, he
retained unilateral authority to withdraw the citation without obtaining either worker or Review Commission approval. The court, by its
decision, elevated OSHA to the status of "sole prosecutor" of occupational safety and health cases. It also withheld from employees the
very important opportunity to exert any control over law enforcement
in this area, even where the agency had already made an initial
determination to institute proceedings.
No other appellate courts have addressed this issue, and the
Review Commission had reached a contrary conclusion in the IMC
case. The Review Commission had previously held that once an em-

57 One appellate court has recently ruled that a union does have the right to appeal an
adverse Review Commission decision, even if the Secretary of Labor chooses not to appeal. Oil,
U.S. -,
Chemical and Atomic Workers v. OSHRC, 671 F.2d 643 (D.C. Cir.), cert. denied, 103 S. Ct. 206 (1982).
s1 See discussion on settlements, p. 19 infra.
59 Marshall v. Occupational Safety and Health Review Comm., 635 F.2d 544 (6th Cir.
1980).
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ployee has filed a notice of contest, and by implication the same
would hold true if the employee petitioned for party status, the Secretary was precluded from withdrawing a citation without giving notice
to the employees and also seeking Review Commission approval of the
basis for withdrawing the citation.60 The Review Commission
grounded its decision on section 10(c) of the OSH Act, which guarantees workers "an opportunity to participate as parties to hearings."'"
In light of the conflict between the court of appeals and the
Review Commission, if the Secretary tried to withdraw a citation, it
would probably make sense, in order to preserve worker rights to (1)
elect party status as soon as the employer has filed a notice of contest,
and (2) to file objections with the administrative law judge, if one has
already been appointed, or with the Review Commission as a whole,
in the absence of an ALJ. Hopefully, the Review Commission will
then review the basis for withdrawal of the citation to ensure that the
withdrawal conforms with the overall objectives of the OSH Act.
2. Can the Secretary and Employer Agree on a Settlement
Without Employee Participation?
According to Commission Rule 100(c), 62 the Review Commission
retains the ultimate authority to approve a settlement. Approval cannot occur until at least 10 days following service of the settlement
proposal on affected employees, whether represented or unrepresented. Moreover, Commission Rule 100(a) directs the Commission to
approve only those settlements "consistent with the provisions and
objectives of the Act." 6 3 Thus, these rules afford dissatisfied employees, even those who have never elected party status, the opportunity to
challenge the terms of any proposed settlement with which they disagree by simply filing objections with the ALJ within the ten-day
period.
Unfortunately, one appellate court 64 has essentially invalidated
Commission Rule 100. The court ruled that if employees neither file a
notice of contest nor elect party status, the Commission has no authority whatsoever to review settlement. If, on the other hand, the employees have either filed notice of contest or elected party status, the
employees can still challenge only the reasonableness of the abatement

60Id. at

550-51.
§ 10(c), 29 U.S.C. § 659(c) (1976).
62 29 C.F.R. § 2200.100(c) (1981).
63 29 C.F.R. § 2200.100(a) (1981).

61

6 Marshall v. Sun Petroleum Products Company, 622 F.2d 1176 (3d Cir.), cert. denied, 449
U.S. 1061 (1980).
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period. The court conceded to employees this extremely limited right
to contest proposed settlements based on section 10(c) of the OSH Act.
Section 10(c) permits employees to contest only the reasonableness of
the time fixed in the citation for the abatement of the violation.6 5 The
to challenge the
Third Circuit thus decided that the employees' right
66
proposed settlement must be limited accordingly.
In a decision rendered after Sun Petroleum, the Review Commission directly repudiated the holding of the Third Circuit. The Commission, upholding its own rules, decided that as part of its policymaking function it retains ultimate authority to approve or disapprove
a settlement agreement. 67 And by implication, the Commission will
continue to seek input from affected employees before giving final
approval to any settlement.
The rights of employees at the settlement stage are crucial, particularly because most OSHA cases end in settlement. For example, in
the first 10 months of 1980, 92% of all cases resulted in settlement. 8
D. Strategy Considerations: Legal Services Aid in OSHA
Enforcement Work
Many have expressed serious reservations about OSHA as a viable
remedy for safety and health violations on the job. We share these
concerns and believe that without an ongoing and organized effort to
monitor workplace hazards on the shopfloor, whatever remedies
OSHA does offer will remain extremely limited.
On the other hand, in certain limited cases, OSHA can be used to
put an end, at least temporarily, to particularly egregious work practices. Second, OSHA, unlike many other regulatory schemes, does
place a premium on extensive worker participation in all stages of
enforcement activities. This includes participation in the opening and
closing conferences, as well as in the inspection itself. Thus, OSHA
enforcement may stimulate further worker interest in hazards on the
job. If worker interest could then be channeled into new or ongoing
safety and health activities, such as affiliation with a local COSH
group, OSHA would have served an important purpose: developing
greater employee awareness of workplace hazards and the need for

§ 10(c), 29 U.S.C. § 659(c) (1976).
See also Marshallv. Oil, Chemical & Atomic Workers, et al., 647 F.2d 383 (3rd Cir. 1981)
where the court extended the Sun Petroleum holding further by saying that a union cannot even
object to the fact of abatement, but only to the reasonableness of the abatement period.
67 Secretary v. Farmers Export Company, 8 BNA OSHC 1655 (1980).
" Winning, supra note 31, at 93.
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safer and more healthful working conditions. Third, filing an OSHA
complaint and the issuance of a citation may provide sufficient pressure to induce certain employers to take necessary steps to remove
hazards and to institute safer working conditions. As mentioned
above, more than 90% of all OSHA citations result in settlement. 69
Finally, even with the most recalcitrant employer, at the very least
initiation of the OSHA complaint procedures can afford workers valuable information about work practices. Thus, for instance, workers
might obtain the following types of information: the use of and dangers associated with specific toxic chemicals used in the workplace;
employer awareness of and past efforts, if any, to reduce these dangers; employer monitoring records; and previous employee complaints
about the same or related hazards. Certainly, employee participation
in the inspection process can reveal this kind of information. Moreover, employee election of party status and liberal use of the discovery
available during Review Commission proceedings can supply workers
with information that is invaluable, both in challenging an employer
contest of the OSHA citation and in developing data as part of a "right
to know" effort.
IV.

WoRKins' RIGHT TO KNOW

Crucial to any effort at improving job safety and health is worker
access to information. Without this information, workers will remain
ignorant of the hazards posed by their employment conditions as well
as the effect of those hazards on their own health and safety. Furthermore, without this information, workers and their representatives will
be totally unprepared to press employers for improved working conditions through filing OSHA complaints, litigation, collective bargaining, or otherwise.
The underlying purposes of the OSH Act presuppose the "workers' right to know" about dangers associated with their jobs. Enforcement of the Act relies heavily upon the voluntary action of employers,
employees, and unions, who must be alerted to the potential for injury
and disease. Indeed, during OSHA's first eight years, less than six

09 In the context of an organized workplace, OSHA can also sometimes offer the necessary
impetus for improved employer safety practices. For example, an International Union of Electrical, Radio and Machine Workers (LU.E.) local in Lynn, Massachusetts, filed a complaint with
OSHA regarding a chemical leak. The OSHA complaint stimulated employer-union negotiations
which resulted in a revised and far more stringent employer safety program. R. Howard, Do It
Yourself Safety, IN THESE TIMES (March 4-10, 1981).
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employees remain ignorant of job hazards, they will have little basis
upon which to request an HHE.
Similarly, uninformed employees will be ill-equipped to serve as
effective adjuncts in the OSHA inspection process. Unless workers
gain this knowledge, their rights to join in the "walk-around" of the
plant, or to be consulted about the suspected hazard, 72 or to be
notified of a citation or abatement order 7 3 will be rendered virtually
meaningless. Finally, employees without adequate information will
be unable to enjoin a condition that poses an "imminent danger" to
health or safety when OSHA arbitrarily refused to do so. 74 In short, if
employees are to play an active role in inspection, investigation, and
enforcement activities, they must know about potential dangers to
health and safety.
This section will describe briefly several available legal strategies
to obtain this information and the importance of this information for
legal services health and safety work. The section is not intended to
outline fully the steps needed to gain access to this information.
Rather, we simply shall refer to the pertinent regulations and assume
75
that they offer adequate guidance.
A. Using OSHA Regulations to Obtain Medical and
Exposure Records
OSHA regulations on "Access to Employee Exposure and Medical
Records" allow an employee liberal access to his or her own exposure
11Oversight on the Administration oj the Occupational Safety and Health Act, 1978: Hearings Before the Subcommittee on Labor of the Committee on Human Resources, 95th Cong.,
2nd Sess. 418-421 (1978) (testimony of Sidney Wolfe, M.D., and Robert B. Stulberg).
6
71 § 20(a)( ), 29 U.S.C. § 669(a)(6) (1976). An "HHE" is an investigation conducted by
NIOSH to determine the nature of and extent to which certain working conditions in a given
workplace pose any danger to worker health.
72 § 8(e), 29 U.S.C. § 657(e) (1976).
73 § 9, 29 U.S.C. § 658 (1976).
74 § 13(d), 29 U.S.C. § 662(d) (1976). This provision will be discussed at some length at p. 42
infra.
75 29 C.F.R. § 1910.20 (effective August 21, 1980); 45 Fed. Reg. 35, 212 (1980). The lengthy
preamble to the final regulations offers detailed and excellent justifications for liberal disclosure
of records in the face of strong employer resistance, based on purported individual privacy and
trade secret considerations.
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and medical records. 76 Generally, industry strongly opposed issuance
of these regulations, which embrace a strong position in favor of
disclosure to individual workers and their unions. Specifically, the
regulations create the rights of access listed below.7 7 These rights of
access exist for all current and former employees exposed to toxic
substances or harmful physical agents.7 8

1. Exposure records
The employer must, upon request by the employee or his/her
designated representative, provide access to exposure records relevant
to the employee. 79 The access must include records of the employee's
past or present exposure to toxic substances or harmful physical agents
as well as the exposure records of other employees with working
conditions or duties related to or similar to those of the employee. 0
These exposure records must be made available to a recognized or
certified collective bargaining agent, upon its own request, without
need for specific employee authorization. 8
2. Medical records
The employer, upon request, must provide access to the employee medical records of which the employee is the subject. The

" Standards for most industries became effective on September 15, 1981. 46 Fed. Reg. 45,
758 (1981). The flavor and fragrance industries were granted a partial administrative stay until
February 15, 1982. 46 Fed. Reg. 40,490 (1981). OSHA has since declared its intention to review
and possibly modify the entire records access standard. 47 Fed. Reg. 404 (1982). It also appears
that the access regulations do not cover agricultural employees. See 45 Fed. Reg. 35,298 (1980),
where OSHA issued proposed regulations governing farmworkers. No final regulations have ever
been promulgated.
71 "Access" is defined as "the right and opportunity to examine and copy." 29 C.F.R. §
1910.20(c)(1) (1981).
78 29 C.F.R. § 1910.20(c)(4) (1981).
19 Exposure records include both environmental and biological records. Environmental exposure records include measurements of the concentration of certain substances in the air. Biological exposure records, using such procedures as blood tests or urinalyses, measure the level of a
particular substance in the human body. Thus, the body serves as a "collecting vehicle" for the
substance; the biological exposure (or monitoring) record simply measures what the body has
collected from the environment. Unlike medical records, biological exposure records generally do
not report the way in which the body responds to the level of exposure. Rather, they reveal
valuable information about the work environment.
8o 29 C.F.R. § 1910.20(e)(2)(i) (1981). It is extremely important that the regulations grant an
employee the right of access to the exposure records of co-workers. This allows one to compare
how similar exposure affects different workers. This information also makes it possible to
document that a particular substance has had a uniformly adverse impact on all those workers
exposed to it. Showing a pattern of occupational disease may thus help establish employer
responsibility, if not liability, for workplace hazards.
8
29 C.F.R. § 1910.20(c) (3) (1981). The provision plainly facilitates union access to exposure
records by eliminating the requirement that an individual employee give the union specific
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designated representative is only entitled to access to employee medical records, unlike exposure records, if the employee has given the
representative specific written consent . 82 This general right of access
is limited by the following narrow exception: when a physician representing an employer believes direct access to information regarding a
specific diagnosis of a terminal illness or psychiatric condition could
be harmful to the employee's health, the physician can deny the
employee direct access and, instead, provide the requested records to
the designated representative. This representative in turn, however,
83
can give this information to the employee.
3. Retention of records
The regulations further require the employer to retain employee
medical records for the duration of that person's employment plus 30
years. 84 Exposure records and pertinent analyses of exposure and
medical records must be maintained for 30 years.8 5 Note that the
regulations do not require employers to make particular records, but
only to keep those records that they do make.
4. Timetable for access to records
The employer must provide the employee access to the requested
records no later than fifteen calendar days after the request for access
86
is made.
B. "Right to Know" Legislative Campaigns 87
In addition to information contained in employee exposure and
medical records, worker advocates need information on the contents

written consent prior to obtaining these records. This information could be critical in a collective
bargaining situation.
82 29 C.F.R. §§ 1910.20(e)(ii)(A),(B) (1981).
83 29 C.F.R. § 1910.20(e)(ii)(D) (1981).
84 29 C.F.R. § 1910.20(d)(1)(i) (1981).
85 29 C.F.R. §§ 1910.20(f)(i),(ii),(iii) (1981). Adoption of this long retention period is extremely important for identifying the onset and development of certain diseases, with symptoms
that are chronic, intermittent, or characterized by a long latency period.
86 29 C.F.R. §§ 1910.20(e)(i), (ii) (1981).
87 An alternative route, not legislation but litigation, might assist workers' efforts to obtain
information about certain workplace hazards. At least arguably, the common law supplies a
basis for bringing a "right to know" lawsuit. For an exhaustive discussion of litigation strategies
to force employers to disclose the contents of toxic substances and to warn about the attendant
dangers, see "Bringing a 'Right to Know' Lawsuit Under the Common Law," an unpublished
memorandum available from the Center for Law in the Public Interest, Los Angeles, California.
According to this memorandum, the employer has a duty to warn based on both negligence and
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and effects of the toxic substances in the workplace. Unfortunately,
OSHA has decided to hold in abeyance the issuance of its proposed
This regulation would have required em"labelling" standard. 8
ployer disclosure of (1) the chemical make-up of harmful substances in
the workplace, (2) the adverse health symptoms caused by these substances, and (3) detailed warnings on their proper use. The proposed
regulation was withdrawn for further analysis and it is unknown
when it will be reissued. Given the inaction at the federal level, local
efforts to pass "right to know" legislation take on even greater significance.
COSH groups, union locals, public interest law firms, and environmentalists have waged successful "right to know" (RTK) legislative
campaigns in various parts of the country. RTK legislation has been
passed in California, New York, Maine, Michigan, Cincinnati, and
Philadelphia. Legislative efforts are now underway in other communities, including the District of Columbia. 9
Right to know legislation generally takes two different approaches: The employment-focused approach (e.g., California law)
or the community-oriented approach (e.g., Philadelphia ordinance).
In any event, all of the legislation shares several attributes in common:
(1) identification of toxic substances by chemical name and trade
name; (2) labelling of containers with chemicals, the label to include
the contents of the substance, the hazards of exposure to the substance, the symptoms of exposure, appropriate emergency treatment,
and proper conditions for use; (3) development of substance data
sheets for all substances used at a given workplace with the same kinds
of information required as provided under the labelling requirement;
(4) easy access to the identification information, labelling, and substance data sheets; (5) protectionfrom retaliationfor those who seek
this information pursuant to any provisions of the law. Finally, all of
these requirements are generally imposed broadly to cover the manufacturer, seller, or user of any toxic substance. Often, the particular
law also imposes criminal sanctions and civil penalties upon violators.
In addition to these provisions, the employment-focused legislation ordinarily incorporates provisions that mandate that employers
train employees on the proper use of toxic substances. By contrast, the

strict liability theories of law. Unfortunately, however, litigation of this nature would have to be
conducted ona product-by-product basis.
11 46 Fed. Reg. 12,020 (1981).
89 For an update on recent developments in this area, one should contact the Environmental
Action Foundation, at 724 Dupont Circle Building, Washington, D.C. 20036. They have
prepared a very helpful Information Packet on Right to Know Legislation.
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community-oriented legislation contains no requirement with respect
to employee training. This type of legislation, however, instructs all
employers to file the pertinent information with the local public
health agency and it then guarantees that all residents, not just affected workers, in the community have access to this information.
This kind of legislation, providing for general community access,
obviously paves the way for local campaigns to clean up toxic substances that extend well beyond the shopfloor and reach the community at large. Depending on the toxic substances at issue and the
community interests at stake, a community-based effort may prove
more successful than a workplace-oriented attack. 90
Neighborhood legal services offices could provide valuable support to local RTK campaigns. The offices could help draft strong local
legislation, prepare legislative testimony, and assist in development of
a lobbying strategy. Obviously, legal skills are a necessary component
to any legislative initiative and participation in a local RTK campaign
would be an ideal way for a legal services office to make its own
contribution to advance worker safety and health.
First, passage of RTK legislation would invariably benefit the
unorganized, as well as unionized, workforce, thus reaching the lowwage working population, a clearlegal services constituency. Second,
working on a RTK campaign usually affords an opportunity to cooperate with community groups concerned with the control of toxic
substances in their communities. Participation in RTK campaigns
would provide important possibilities for local coalition-building, not
only with organized labor but with local environmentalist organizations. As previously stressed, it is obvious that coalition-building is
critical at this time, both for the survival of legal services and to
ensure that the neighborhood offices are indeed responsive to the
pressing needs of any given community.
C. Significance of Access to Information
Liberal access to employee medical and exposure records as well
as information about the contents and effects of toxic substances may
help legal services clients in several ways. For example, unemployed
people with disabilities often seek assistance from neighborhood offices to obtain Supplemental Security Income (SSI) or health-related

10Legal

services offices, in any event, should be aware of all the possibilities for waging RTK
and
before embarking on any such endeavor, should study closely the various
campaigns
legislative options to identify the legislative scheme that best suits the needs of the local community where the office is located.
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benefits. When that occurs, the legal services intake worker should try
to determine whether that person's disability is work-related, because
an occupational connection might entitle the client to additional benefits in the form of workers compensation or other monetary relief.9 '
To assess whether the disability is in fact work-related, the first step
may be to obtain the employee's medical and exposure records. The
new OSHA regulation 2 makes this possible for the first time. Moreover, learning about the contents of toxic substances in that person's
workplace may assist further any attempt to establish that the disability is work-connected.
In addition to service to individual clients, access to employee
records and information about toxic substances can facilitate organizational work around safety and health issues. For instance, if a
COSH group decided to launch a worker education campaign that
targeted a particular local industry, the COSH group would want
specific information about the nature and level of exposure to toxic
substances and physical agents in that industry, as well as the actual
health consequences of the exposure. Legal services could help the
COSH group obtain this information, which would enhance the quality of any worker education program on hazard recognition. It would
also indicate more clearly the need, if any, for federal assistance, such
as a NIOSH-conducted Health Hazard Evaluation or an OSHA inspection.
V.

REMEDIES FOR EMPLOYER RETALIATION

The following section of the paper describes the protections available to employees under the OSH Act and the National Labor Relations Act (NLRA)9 3 for employer retaliation. The paper compares the
safeguards afforded by both laws. It then addresses the special problems associated with the "right" to refuse hazardous work.
Several introductory comments regarding employer retaliation
should be made. First, anyone with experience handling employment
discrimination cases realizes that it is virtually impossible to "make
whole" a person fired from a job. The time and effort expended to
obtain back pay and reinstatement almost always is disproportionate
to the result attained. Often it is simply impossible to prove discrimination, though it did in fact occur. Furthermore, even in a successful

01Thus, if the client were exposed to asbestos or cotton dust or other well known toxic
substances, the legal services attorney should explore the possibility of referring the client to a
products liability or personal injury attorney.
92 29 C.F.R. § 1910.20 (1981).
13 National Labor Relations Act, 29 U.S.C. § 151 et seq. (1976).
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case, the amount of money won never fully compensates for the loss of
a job. This is true particularly if one includes the anxiety and distress
that derives from unemployment, financial insecurity, and litigation,
as well as the social stigma attached to being fired. These observations
obviously apply with equal force in the occupational safety and health
context. Thus, it would be unwise to counsel that the law fully protects employees who engage in activities intended to promote a safer
and healthier workplace. It is particularly risky in a non-unionized
workplace.
On the other hand, neighborhood legal services offices invariably
come in contact with unemployed workers. Some of those individuals
may have lost their jobs because of their safety and health activities,
and some of those workers may have legitimate claims, protected
under the OSH Act and/or the NLRA. This section of the paper, by
delineating remedies for employer retaliation, is intended to give the
neighborhood legal services offices new strategies for assisting lowwage workers, specifically those who are unemployed.
A. Scope oJ Protection From Employer Retaliation
Under Section 11(c)
The OSH Act specifically prohibits an employer from discharging
or "in any manner" discriminating against an employee for exercising
any rights afforded under the statute.9 4 Section 11(c), therefore, is
intended to shield employees from a broad range of employer actions.
This law safeguards an employee against retaliation for informing the
employer about unsafe working conditions 5 and for filing a complaint with OSHA. 6 It also forbids retaliation in those cases when an
employee institutes or participates in any OSH Act proceeding as a
party or witness, speaks to or otherwise cooperates with an OSHA
Compliance Officer during an inspection, seeks information from
OSHA or NIOSH, or requests access to medical records.97 In addition, one district court has held that seeking the aid of a legal services
attorney because of a workplace safety or health problem comes

4 § 11(c), 29 U.S.C. § 660(c) (1976). See also 29 C.F.R. §§ 1977.1-23 (1981).
95 Marshall v. Springville Poultry Farm, Inc., 445 F. Supp. 2 (M.D. Pa. 1977).
" The Act protects the filing of a complaint "under or related to this Act," 29 U.S.C. §
660(c)(1) (1976). The Secretary of Labor's interpretative regulation, 29 C.F.R. § 1977.9 (1981)
also construes as falling within the prohibitions of section 11(c) the filing of a complaint with a
federal, state or local agency, besides OSHA, which has authority to regulate or investigate
occupational safety and health conditions.
97 29 C.F.R. §§ 1977.11 and .12(a) (1981). However employee failure to obey safety and
health rules, for example, is not protected activity. 29 C.F.R. § 1977.22 (1981).
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within activity protected by section 11(c).I' The agency's regulations
also specify that section 11 (c) protections extend to job applicants, and
that the discriminator need not be the employer of the aggrieved
employee. 99
Finally, the Supreme Court, in a unanimous opinion, has upheld
an OSHA regulation which interprets section 11(c) to encompass,
among the rights protected by the OSH Act, the right to refuse work
"because of a reasonable apprehension of death or serious injury
coupled with a reasonable belief that no less drastic alternative is
available." 100
Most of the reported cases of prohibited discrimination, however,
do not involve either the Whirlpool work-refusal type situation or
worker efforts to inform their employers of job hazards. Rather, they
involve the firing of employees who have filed complaints with
OSHA. The fired employees have successfully invoked 11(c) protec-

98 Dunlop v. Hanover Shoe Farms, 441 F. Supp. 385 (M.D. Pa. 1976). In Dunlop, an
employee complained to a legal services staff person that he worked in a plant which had no
toilet facilities or water for washing. As a result, he was forced to travel twenty-two miles round
trip to his home during his hour long lunch break, to take care of his physical needs. One day
later, the legal services office asked the employer to transfer the worker to a plant closer to home
or to furnish toilet and washing facilities at his jobsite. The employee received a notice of
immediate termination. The court found the termination in violation of the OSH Act.
99 29 C.F.R. § 1977.5(b) (1981).
100Whirlpool Corp. v. Marshall, 445 U.S. 1, 3-4 (1980). The regulation, 29 C.F.R. §
1977.12(b)(2) (1981), provides that
. . .occasions might arise when an employee is confronted with a choice between
not performing assigned tasks or subjecting himself to serious injury or death arising
from a hazardous condition at the workplace. If the employee, with no reasonable
alternative, refuses in good faith to expose himself to the dangerous condition, he
would be protected against subsequent discrimination. The condition causing the
employee's apprehension of death or injury must be of such a nature that a reasonable person, under the circumstances then confronting the employee, would conclude that there is a real danger of death or serious injury and that there is insufficient time due to the urgency of the situation, to eliminate the danger through resort
to regular statutory enforcement channels. In addition, in such circumstances, the
employee, where possible, must also have sought from his employer, and been
unable to obtain a correction of.the dangerous condition.
The Whirlpool decision affords workers a limited remedy which grants recourse in only very
narrow circumstances. It differs from a provision in the original draft bill. This provision gave
employees the right to refuse work without loss of compensation, if a governmental inspection
revealed toxic effects in the workplace and, if, 60 days subsequent to the inspection, the
employer still had not abated the hazard. See Whirlpool, 445 U.S. at 14-15. The regulation
approved by the Supreme Court contains no provision for continued compensation during the
"no work period," unless the failure to compensate itself is deemed to be discriminatory. In
addition, it leaves open a series of questions. For example, what is the nature of the employee's
obligation to investigate other alternatives? Does the employee have a right, in accordance with
seniority, to be transferred to a safer job? When is apprehension of death or serious injury
"reasonable"?
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tion regardless of whether a citation by the Secretary of Labor ultimately ensues. 101
Often, evidence in section 11(c) cases indicates that several factors generated the discharges, not all of which relate to safety and
health rights. According to the OSHA regulations, however, if "protected activity [e.g., complaining to OSHA] was a substantial reason
for the [employer] action, or if the discharge or other adverse action
would not have taken place 'but for' engagement in protected activity,
section 11(c) has been violated." 102 Moreover, the employer shoulders
the burden of proving that even absent the employee's safety and
health activities, the termination would still have occurred.10 3 In one
case, the court found that the employer had met this burden. The
court accepted the employer's explanation that the employee was fired
for causing "friction" on the job.10 4 In this situation, the worker,
instead of filing an OSHA complaint, informed co-workers of dangerous conditions and the workers then refused to work. It might have
been because of the worker's resort to "direct action," rather than
reliance on "proper authorities," which prompted the court to exonerate the employer and blame the employee.
B. Role of Legal Services in 11(c) Cases
Two points regarding legal services use of section 11(c) must be
underlined. First, most workers eligible for legal services do not belong to a union, and therefore, must do without the advantages of
internal grievance procedures when they are the targets of employer
retaliation.105 Assistance from a legal services office may be the non101See, e.g., Marshall v. Commonwealth Aquarium, 611 F.2d 1 (1st Cir. 1979) (employee
fired after Department of Labor and local health inspector investigated potential health hazards
at pet store); Marshallv. Chapel Electric Co., 8 BNA OSHC 1365 (1980) (termination after State
Industrial Commission investigated employee's allegation of Safety Standard Code violations);
Newport News Shipbuilding and Dry Dock Co. v. Marshall, 8 BNA OSHC 1393 (1980) (seven
employees fired after filing OSHA complaint).
10229 C.F.R. § 1977.6(b) (1981).
101Marshall v. Commonwealth Aquarium, 611 F.2d 1 (1st Cir. 1979); accord, Usery v.
Granite-Groves,a Joint Venture, 5 BNA OSHC 1935 (1977).
104 Marshall v. Klug and Smith Co., 7 BNA OSHC 1162 (1979).
105If the individual works in a union shop, an attorney should determine whether the client
has sought the aid of the union local in resolving the dispute. In any case, individuals are free to
file 11 (c) complaints, whether or not grievance, arbitration and/or NLRA proceedings have been
initiated. 29 C.F.R. § 1977.18(a)(1) (1981). See also, Marshall v. N.L. Industries, Inc., 618 F.2d
1220 (7th Cir. 1980) (OSHA remedies coexist with arbitration remedies). However, OSHA may
postpone action on a complaint or defer to the results of another proceeding, if the rights and
issues resolved there are substantially the same as those in the 11(c) case. 29 C.F.R. §§
1977.18(a)(3), (b), (c) (1981). See p. 36-37 infra for a discussion of problems with both postponement of an OSHA determination and deferral to the outcome of other proceedings.
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union employee's only available resource when harassed at the job for
asserting health and safety rights.
Second, directing the resources of a legal services office to 11(c)
cases is a relatively cost-free endeavor, in terms of both money and
time. The Secretary of Labor, represented by the Solicitor, is the
"plaintiff' in all 11(c) litigation. OSHA conducts the investigation and
the settlement negotiation prior to litigation. Therefore, the role of a
legal services office will generally be limited to identifying instances of
prohibited discrimination, assisting the aggrieved individual in filing
an 11(c) complaint with OSHA, and preparing the client for presentation of evidence and documentation of facts. Finally, given the new
tenor of OSHA policy, it is even more critical that workers have
advocates, such as legal services, to push the agency to take affirmative action to prosecute these cases.
One of the most important functions of a legal services office will
be to inform clients that they have viable 11(c) complaints. When a
legal services attorney represents an unemployed person, s/he should
question the client closely to determine whether an 11 (c) discharge has
occurred. For those legal services offices that decide to devote attention to occupational safety and health, developing a series of questions
on an intake form would be helpful to elicit whether a discriminatory
discharge has occurred. 0 6 The following are the kinds of questions
that should be asked:
1. Why were you fired?
2. Before your discharge did you ever complain to your employer
about any safety or health problem on the job? About any
other dangerous working conditions?
3. Did you complain about any discomfort associated with your
job-for example, excessive noise, back pain, stress, fumes, or
dangerous chemicals? If so, whom did you inform?

108In addition to offering legal assistance to those subject to retaliatory discharges, legal
services offices can assist with complaints of employer harassment. Legal services offices, however, may find the problem of on-the-job harassment much more difficult to address, because the
bulk of their clients are probably unemployed. Unless the community office has ongoing contact
with local workplaces, it may never become aware of instances of on-the-job employer retaliation.
On the other hand, legal services affiliation with a COSH group may provide a vehicle for
intervention in these job harassment, and not just discharge, cases. The safety and health group
itself maintains strong ties with the workplace. Legal services could offer assistance, in the form
of educational workshops or more formal legal action, in combatting specific instances, or
patterns and practices, of employer conduct which 11(c) prohibits. Moreover, affiliation with
the COSH group gives the COSH an additional and often needed legal support resource. It
establishes the groundwork for COSH referring to a legal services office any workers who have
been terminated because of their safety and health activities.
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4. Did you talk to co-workers about any of these problems?
5. Did you complain to OSHA? To any other federal, state, or
local agency?
6. Did you talk to any inspector or other official who came to
your workplace about these problems?
C. How the 11(c) Process Works
The legal services office can play three roles in the 11(c) process.
First, an attorney can assist the aggrieved worker to file a complaint.
Second, the office can assist the worker to present the most effective
case possible to the OSHA investigator. Third, because the Solicitor of
Labor litigates the 11(c) suit on behalf of the employee, the legal
services attorney can monitor the progress of the proceedings to ensure
that the agency fulfills its responsibilities. This third role may take on
increasing importance in light of the strong probability of lax OSHA
enforcement in the current period. Thus, monitoring might include
bringing a mandamus action to get certain cases into court and it
might include third-party intervention to protect worker interests in
all 11(c) proceedings if the Secretary of Labor does decide to initiate
litigation in a particular case.
Section 11(c)(2) 107 provides that an employee who believes s/he is
the victim of discrimination may file a complaint with the Solicitor of
Labor. This must occur within 30 days of the violation. The complaint must be filed with the Area Director of the OSHA Office for the
area in which the employee either resides or works. 0 8 Regulations
specify that a representative authorized by the employee may file the
complaint, 09 which need not be written in any particular form." 0
Like most statutes of limitation, there are exceptions to the 30day filing period. Regulations provide for tolling the statute for the
following types of reasons:
...on recognized equitable principles or because of strongly extenuating circumstances, e.g., where the employer has concealed
or misled the employee regarding the grounds for discharge or
other adverse action; where the employee has, within the 30-day
period, resorted in good faith to grievance-arbitration proceedings
under a collective bargaining agreement or filed a complaint re-

29 U.S.C. § 660(c)(2) (1976).
10829 C.F.R. § 1977.15(c) (1981).
107

10929 C.F.R. § 1977.15(a) (1981).
11029 C.F.R. § 1977.15(b) (1981).
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garding the same general subject with another agency; where the
discrimination is in the nature of a continuing violation."'
Thus, legal services offices should not reject out of hand cases which
appear to be untimely. Rather, they should investigate the circumstances surrounding the delay to determine whether a case can be
made for tolling the statute.
Within 90 days of the receipt of the complaint, OSHA should
notify the complainant whether the agency has found that illegal
discrimination has taken place."12 To make its determination, OSHA
conducts an investigation,' 1 3 which should include a series of interviews with witnesses from both management and the employees. To
ensure a complete investigation the complainant should provide
OSHA with a list of potential witnesses.
The legal services office may be able to participate in the investigation in the following ways: preparing the client for the OSHA
interview, helping the client to compile a witness list, preparing affidavits on behalf of the client, and providing facilities away from the
work premises in which to conduct the interviews. In any event,
however, OSHA should conduct these interviews in confidence without the presence of anyone from either side of the dispute.
If OSHA determines that illegal discrimination has taken place, it
seeks relief in federal district court on behalf of the employee. The
relief sought can include rehiring or reinstatement with back pay.
OSHA, however, tries to settle 11(c) cases before they reach the
Solicitor of Labor's office.
Participating in settlement efforts may well be the most active
role that an outside attorney can play in the 11 (c) process. Rarely does
OSHA conduct face-to-face negotiations between management and
the aggrieved employee. Rather, the investigator who is in charge of
settlement efforts serves as an intermediary between the parties. The
process is conducted on an ad hoc basis. If either party requests that its
attorney participate in the proceedings, the investigator should comply. Participation means that the attorney should receive all relevant
documents and should be included in any meetings which may oc4

cur."1

"1I

29 C.F.R. § 1977.15(d)(3) (1981).

§ 11(c), 29 U.S.C. § 660(c)(3) (1976). OSHA considers this 90-day period only to be
"directory in nature." 29 C.F.R. § 1977.16 (1981).
1,3 § 11(c)(2), 29 U.S.C. § 660(c)(2) (1976).
"I Much of this information was obtained through a telephone interview with Rick Voit,
Solicitor's Office, U.S. Department of Labor, November, 1980.
112

ANTIOCH LAW JOURNAL

[Vol. 2:73

If no settlement is reached, the complaint goes to the Solicitor's
Office where, within generally six to eight weeks, a decision is made
to dismiss, settle or litigate. It usually takes six to seven months after
the alleged discriminatory event before a complaint is filed in federal
15
district court.
To summarize, OSHA and then the Solicitor's Office control the
11(c) process. This is true at least as far as investigation and prosecution are concerned. However, legal services attorneys can play an
extremely useful role on behalf of aggrieved employees by helping
them to file complaints and to present their evidence to the OSHA
investigator. Furthermore, legal services can pressure the Solicitor's
Office to advocate as vigorously as possible the rights of the workers
they represent in 11(c) litigation.
Unfortunately, the rights of an aggrieved employee remain unclear if OSHA, at the investigation stage, or the Solicitor of Labor, at
the litigation stage, decides to settle the case. Apparently, however,
apart from the tactical advantage gained by aggressive participation
in the case, the complainant enjoys virtually no recourse in those
situations given the absence of a private right of action.'"
D. Relative Merits of OSHA and
National Labor Relations Act Remedies
Attorneys who wish to redress discrimination on behalf of their
clients face a threshold decision: should they lodge an 11(c) complaint
with OSHA, file an unfair practice charge under the National Labor
Relations Act (NLRA)," 7 or proceed with both? Several factors should
be weighed before making this choice.
1. Substance of NLRA law
Section 7 of the NLRA gives employees the right to engage in
"concerted activities" for the purpose of "mutual aid or protection." "18
Section 8(a)(1) prohibits employers from interfering with that
right." 9 The Supreme Court has made it clear that a labor dispute
over unhealthy working conditions is a protected activity within the
"I State statutes of limitation do not apply to the filing of an 11(c) suit. Marshall v. Intermountain Electric Company, Inc., 614 F.2d 260 (10th Cir. 1980). Note that during this entire
period, the discharged employee remains out of work, a fact which underlines the importance of
the legal services attorney pushing OSHA, and then, the Solicitor's Office for a speedy disposition
of the case.
The question of private remedies in general will be treated in greater detail at p. 40 infra.
"7 29 U.S.C. § 151 et seq. (1976).
"8 29 U.S.C. § 157 (1976).
" 29 U.S.C. § 158(a)(1) (1976).
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meaning of the NLRA. In NLRB v. Washington Aluminum Co., 2 '
the Court found the employer in violation of the law because he fired
several machine shop employees who walked off the job in protest
over cold working conditions.
In 1975, the National Labor Relations Board (NLRB) held that
even the exercise of safety and health rights by one individual may fall
within the ambit of section 7 protection. The Board ruled that,
"where an employee speaks up and seeks to enforce statutory provisions relating to occupational safety designed for the benefit of all
employees, in the absence of any evidence that fellow employees
disavow such representation, we will find an implied consent thereto
and deem such activity to be concerted."'12
Thus, where a sole employee, even if unprotected by a collective
bargaining agreement, complains to OSHA, NIOSH, another agency
or the employer about unsafe working conditions which affect other
workers as well, the Board would protect this activity because of the
right to engage in "concerted activity for mutual protection" guaranteed in Section 7. The Alleluia Cushion rationale suggests that NLRA
protection extends beyond individual worker complaints to occupational safety and health agencies and encompasses worker complaints
22
to the employer and to other employees as well.1
2. Proceduralconsiderations
From a procedural standpoint, filing an 8(a)(1) charge with the
NLRB may appear more appealing than complaining to OSHA under
11(c) for several reasons. First, under the OSH Act, an 11(c) com10

370 U.S. 9(1962). See also Jim Causley Pontiacv. NLRB, 620 F.2d 122 (6th Cir. 1980) (an

employee, with support from a co-employee, filed a state OSHA complaint and received NLRA
protection).
2 Alleluia Cushion Co., 221 NLRB No. 162 (1975) (firing of employee who requested OSHA
inspection constitutes unfair labor practice). Significantly, the employee in Alleluia never consulted with co-workers prior to filing the complaint with OSHA. The Board developed a
"constructive concert" theory so that the employee's action fell within the scope of concerted
activity, based on the assumption that occupational safety and health rights, by their nature, are
collective, rather than individual.
The Alleluia doctrine goes beyond prior Board and court decisions, because it applies even
in the absence of a collective bargaining agreement. In fact, the Board explicitly distinguished
the Alleluia situation from one in which a worker seeks to enforce the safety and health
provisions of a collective bargaining agreement. Courts had already held that, under those
circumstances, the individual's action was an extension of the concerted activity which culminated in the collective bargaining agreement. See NLRB v. Interboro Contractors, Inc., 388
F.2d 495 (2d Cir. 1967).
122 But see, Ontario Knife Co. v. NLRB, 637 F.2d 840 (2d Cir. 1980), where the court
seriously eroded the "constructive concerted activity" doctrine, at least as applied to a lone
employee in a non-unionized shop who walks off the job, in protest over unsafe conditions. This
special "work refusal" problem will be addressed in a separate section below. See also NLRB v.
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plaint must be filed within 30 days of the alleged discriminatory
act. 23 The NLRA has a 6-month statute of limitations. 24 This
preference may be enhanced by the fact that it takes as long as four
years to obtain a trial date in district court for an 11(c) suit. By
contrast, a NLRB administrative hearing takes a much shorter time to
convene.
Despite the advantages of resort to the NLRB, a 1975 Memorandum of Understanding (Memo) between the Solicitor of Labor and the
NLRB General Counsel may pose a serious barrier to reliance on the
Board. This Memo established a procedure for handling cases involving safety and health discrimination.25 Where an unfair labor practice charge involving issues covered by section 11 (c) of the OSH Act is
filed with the NLRB and an 11(c) complaint is also filed, the NLRB
will defer or dismiss the chafge. If no 11(c) complaint has been
filed,the Board will inform the charging party of the right to proceed
under 11(c). If, as a result, the employee files an OSHA complaint,
the Board will defer or dismiss the unfair labor practice charge. If no
11(c) complaint ensues, then the Board will process the case. If the
employee files a charge with both agencies, which covers matters
within the exclusive jurisdiction of the NLRB, the two agencies will
consult, to determine the appropriate handling of the matter.
Although the policy behind the Memo is to place primary responsibility for enforcement action on OSHA, it is unclear whether OSHA
wants to assume this responsibility. Thus, OSHA regulations also
provide for the discretionary postponement or deferral of an 11(c)
126
proceeding if either NLRB or grievance procedures are underway.
The OSHA regulations provide that "postponement of determination would be justified where the rights asserted in other proceedings are not likely to violate the rights guaranteed by section 11(c).
The factual issues in such proceedings must be substantially the same
as those raised by section 11(c)."1 27 While postponement of determination is not as drastic a measure as complete deferral, it clearly
undercuts the strength of the 11(c) remedy. Voicing this concern, one
court has held that OSHA cannot postpone action pending an NLRB

Bighorn Beverage, 614 F.2d 1238 (9th Cir. 1980), where the court decided a sole employee safety
complaint warranted no NLRA protection, though the court did find unfair labor practices on
other grounds.
123 29 C.F.R. § 1977.15 (1981).
124 29 U.S.C. § 160(b) (1976).
125 40 Fed. Reg. 26,083 (1975).
126 29 C.F.R. § 1977.18 (1981).
17 29 C.F.R. § 1977.18(b) (1981).
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proceeding. In Newport News Shipbuilding and Dry Dock Co. v.
Marshall,128 the court found 11(c) to be the exclusive means of redressing discrimination for exercising the safety and health rights afforded
by the OSH Act. The court also held that the statute mandated the
Secretary of Labor alone to act on charges filed under 11(c), rather
than to wait for another agency's determination.
In addition to postponement of determination, these same OSHA
regulations authorize deferral until the outcome of other proceedings.
A determination to defer must be made after careful scrutiny on a
case-by-case basis, and, in any event ". . . it must be clear that those
proceedings dealt adequately with all factual issues; that the proceedings were fair, regular, and free of procedural infirmities; and that the
outcome of the proceedings was not repugnant to the purpose and
29
policy of the Act."
These contradictory pieces of information create somewhat of a
dilemma for a person who wishes to file a retaliation complaint.
Filing with both OSHA and the Board may produce a whipsaw effect,
with each agency deferring to the other or postponing until the other
agency has acted. Furthermore, although some courts may disapprove
OSHA postponement, the employee would experience serious difficulty trying to force OSHA to prosecute the case because the actual
parties to an 11(c) suit are the Secretary of Labor and the discriminator, not the discriminatee. Yet, to keep the most options open, it may
be advantageous to file with both OSHA and the Board and pursue
both remedies simultaneously.
Filing with OSHA alone, nevertheless, in certain circumstances
might be preferable. In that case, OSHA would have no excuse, based
on NLRA involvement, for refusing to investigate the complaint.
Moreover, ignoring the 11(c) remedy in favor of NLRB proceedings
might weaken the practical application of the OSH Act, thereby
depriving workers of potentially strong statutory rights.
On the other hand, in light of recent efforts to weaken OSHA
enforcement, reliance on the NLRB, an institution more insulated
from political attack and an institution with a longer tradition of proworker activity, may be more sensible. Moreover, if a charging party
simply refuses to file with OSHA, but elects instead to rely solely on
the NLRB, the Board will have no basis to dismiss the charge.
Clearly, the problem of overlapping jurisdiction has no simple
solution. Perhaps it may be best resolved by careful analysis of local
agency conditions. That is, legal services offices should investigate
128

8 BNA OSHC 1393 (1980).

129 29 C.F.R. § 1977.18(c) (1981).
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which area office, that of OSHA or of the NLRB, would be most likely
to handle a retaliation complaint effectively and expeditiously before
deciding on the proper course of action.
E. Right to Refuse Hazardous Work: A Special Case
of Protection From Retaliation
To understand the content of the worker's "right to refuse hazardous work," one must understand the interplay between section
11(c) of the OSH Act and section 7 of the NLRA. 30 This paper omits
discussion of the additional and complex legal questions that arise in a
unionized workplace, because it assumes that low-wage workers are
3
for the most part non-organized.' '
For a full discussion of the comparative advantages of the OSH
Act and NLRA remedies, see Drapkin, supra note 130. To simplify,
however, a legal services attorney representing a client who has suffered retaliation for refusing hazardous work should take into consideration the following:
1. The OSH Act employs an "objective" test, while the NLRA
uses a "subjective" one, which is easier to prove. Thus, the OSH Act,
as spelled out in regulations, requires that the employee's apprehension of death or injury be reasonable under the circumstances.132 By
contrast, the NLRA, as interpreted by the Supreme Court in NLRB v.
Washington Aluminum Co., 33 specifically rejected the need to establish the existence of an objective hazard-i.e., that the work refusal
34
was reasonable. 1
2. Unlike the OSH Act, which unambiguously protects individual as well as group action, the NLRA extends its safeguards only to
those activities that are deemed "concerted." The "concerted activity"
requirement, however, is not as restrictive as one might assume. Both
130 For an excellent
survey of the scope of protections available to workers who refuse
hazardous work, in both a union and non-union context, see Drapkin, The Right to Refuse
Hazardous Work After Whirlpool, 4 INDUST'L REL. J. 29 (1980).
131 For example, where workers are covered by a collective bargaining agreement, they may
have relinquished-either explicitly or impliedly-their right to strike. Nevertheless, section 502
of the Labor Management Relations Act (LMRA) grants workers the limited right to engage in a
work refusal, including their right to engage in a concerted work refusal, over safety and health
problems, despite a no-strike contract clause, when "abnormally dangerous conditions" exist in
the workplace. § 502, 29 U.S.C. § 143 (1976).
35 29 C.F.R. § 1977.12(b)(2) (1981).
113 370 U.S. at 16.
134 The NLRB and at least one federal court have subsequently affirmed this subjective test.
See, e.g., NLRB v. Modern Carpet Industries, Inc., 611 F.2d 811 (10th Cir. 1979) (refusal of
employees to work with radioactive lead); Tamara Foods, Inc. and Sharon Teutron, 258 NLRB
No. 180 (1981) (refusal of non-unionized employees to remain at work where exposed to
ammonia fumes, despite company rules intended to deal with the problem).
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the NLRB and some courts have implied "concert" in a variety of
situations in which individuals are acting alone but acting to advance
a group interest. Thus, the NLRB has granted protection to individual
employees engaged in safety and health activities based on an assumption that the employee's individual action would inure to the benefit
135
of co-workers.
3. The OSH Act protects only a worker "confronted with a
choice between not performing assigned tasks or subjecting himself
[sic] to serious injury or death arising from a hazardous condition at
the workplace." 136 (Emphasis added). Thus, the worker who invokes
section 11(c) protection for a work refusal must be subjected to a
direct threat of serious harm. By contrast, section 7 of the NLRA
extends wider coverage. It reaches workers who protest dangerous
conditions, even if those conditions do not produce serious harm or
death. For example, the Supreme Court, in Washington Aluminum,
extended NLRA protection to workers protesting cold working conditions. It was clearly an uncomfortable situation, but probably not one
threatening serious bodily harm. Moreover, NLRA protection is available to the protesting workers even if they are not themselves directly
threatened by harm.
4. Before a worker can invoke OSH Act protection for work
refusal, s/he must be able to show the futility of resort to other
remedies less extreme than direct action. Thus the employee must
show:
... that there is insufficient time, due to the urgency of the
situation, to eliminate the danger through resort to regular statutory enforcement channels. In addition, in such circumstances, the
employee, where possible, must also have sought from his [sic]
employer, and been unable to obtain, a correction of the dangerous
condition. 137
Quite simply, the NLRA imposes no comparable "exhaustion of alternative remedy" requirement.
5. Finally, the OSH Act gives an employee who refuses hazardous work the right to return to the job as soon as the hazard has been
abated.13 8 Under the NLRA, workers do not enjoy this right to return
115 Alleluia Cushion Co., 221 NLRB No. 162 (1975). See also United States Stove Co., 245
NLRB No. 183 (1979) (sole employee refusal to work under unsafe conditions protected). But see
Kohls v. NLRB, 629 F.2d 173 (D.C. Cir. 1980), cert. denied, 450 U.S. 931 (1981) (individual
refusal to drive truck with defective brakes not concerted activity); Ontario Knife Co. v. NLRB,
supra note 122.
136

29 C.F.R. § 1977.12(b)(2) (1981).

Id.
Of course, in practical terms, the employee might have to wait several years to obtain a
court ruling allowing for a return to the job if the employer discharges him or her for the work
137

138
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to work. Obviously, this is a very significant difference between OSH
Act and NLRA safeguards. Those engaged in a work stoppage over
workplace hazards are treated as economic strikers-that is, they are
deemed to be striking over "economic" conditions, not over an unfair
labor practice. As economic strikers, they are entitled to significantly
less protection than those who strike to protest an unfair labor practice. More specifically, the NLRA prohibits an employer from firing
economic strikers, but the employer does retain the right to hire
replacements to maintain production. 139 If the employer hires replacements, the displaced employees retain the right of first preference as comparable jobs become available. This is a meager protection
indeed, particularly in light of high unemployment in many parts of
the country. 140
This brief comparison of the protections available under the OSH
Act and the NLRA is intended to serve only as a starting point for a
legal services attorney confronted with a client who was discharged
for refusal to work under dangerous conditions. The law in this area is
both complex and unsettled. Obviously, in any particular case, careful
research will be necessary to decide whether the OSH Act or the
NLRA affords the best remedy. It is quite likely, however, that more
work refusal cases will be developing because of the confluence of two
factors: heightened worker awareness of job hazards and less stringent
OSHA enforcement of the occupational safety and health laws. For
many, self-help may be the only feasible alternative.
VI. LITIGATION STRATEGIES TO REMEDY OCCUPATIONAL
SAFEY AND HEALTH PROBLEMS

A. Litigation to Prevent Workplace Hazards
The federal courts have apparently decided that the OSH Act
creates no private right of action. Thus, with respect to enforcement
of particular OSHA standards, private individuals have no right to
41
seek judicial redress.1
Two courses of action, admittedly novel and rarely used, however, may afford some measure of judicial relief to aggrieved persons.
refusal. In this case, the worker can realistically expect only back pay, instead of the job security
that the OSH Act technically guarantees. The NLRA, however, would not even grant back pay
to an economic striker, if his or her job had been filled by a permanent replacement.
139 NLRB v. Mackay Radio & Tel. Co., 304 U.S. 333 (1938).
"40NLRB v. Fleetwood Trailer Co., 389 U.S. 375 (1967).
41 Dravo Corp. v. OSHA Rev. Comm'n, 613 F.2d 1227 (3d Cir. 1980). See also leter v. St.
Regis Paper Co., 507 F.2d 973 (5th Cir. 1975). Similarly with respect to complaints of discrimination, no private right of action exists to shield employees from employer retaliation or
harassment. Taylor v. Brighton Corp., 616 F.2d 256 (6th Cir. 1980).
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The OSH Act, through its "imminent danger" provisions, provides
one potential avenue for redress. State common law protections offer
another possibility.
1. "Imminent danger" provisions of the OSH Act
The Act grants federal courts jurisdiction;
...upon petition of the Secretary [of Labor], to restrain any
conditions or practices in any place of employment which are such
that a danger exists which would reasonably be expected to cause
death or serious physical harm immediately or before the imminence of such danger can be eliminated through the enforcement
procedures otherwise provided by this Act. (Emphasis added). 142
This section of the OSH Act then goes on to grant power to the federal
courts to take those steps ". . . as may be necessary to avoid, correct,
or remove such imminent danger and prohibit the employment or
presence of any individual in locations or under conditions where such
imminent danger exists. .. ."143 This portion of section 13(a) essentially gives the court wide remedial latitude, including the power to
shut down temporarily plant operations where an "imminent danger"
exists.
The main question, then, is what constitutes an "imminent danger." Unfortunately, no courts have offered any judicial interpretation, and legislative history sheds no light on this issue. One can
certainly argue, however, that the definition of an "imminent danger"
must extend beyond occupational "safety" cases. This definition must
also cover those situations in which workers risk "serious physical
harm" to their health. Thus, it can be argued that where workers are
exposed to a known carcinogen, one which by definition causes cancer, an indisputably "serious physical harm," the "imminent danger"
provision of section 13(a) of the OSH Act should apply.
Furthermore, to the extent that OSHA enforcement procedures
actually entail delay, one can negate, by proof, that the "imminence
of such danger can be eliminated through the enforcement procedures
144
otherwise provided by this Act."
The OSHA Field Operations Manual (FOM) lends additional
support to a broad interpretation of "imminent danger." The FOM
does not carry the force of law, but it does instruct compliance officers
142

§ 13 (a), 29 U.S.C. § 662(a) (1976).

143 Id.
14 Id. Remember that when an employer contests a citation, the employer need not abate the
hazard until the Review Commission has issued a final decision upholding the citation. Indeed, if
the employer decides to appeal the Review Commission's ruling to federal court, this may extend
even more considerably the time during which the hazard goes uncorrected.
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about how to handle complaints they receive from the field. The FOM
makes it clear that health hazards, not just safety hazards, fall within
the purview of the "imminent danger" provision. The FOM reads:
c. For a health hazard(s) to constitute an imminent danger situation, it must be concluded that there is a reasonable expectation
that toxic substances or health hazards are present and that exposure to them will cause irreversible harm to such a degree as to
shorten life or cause reduction in mental or physical efficiency even
though the resulting irreversible harm may not manifest itself im45
mediately. (Emphasis added). 1
Thus, it is not the harm itself which must occur immediately or very
soon after exposure; rather it is only the risk of harm which must be
imminent. This provision, therefore, explicitly extends section 13 coverage to situations where a latency period intervenes between the time
of exposure to a toxic substance and the manifestation of the harmful
effects of that exposure. In short, a wide variety of situations threatening to the health as well as the safety of workers can be construed to
fall well within the scope of the "imminent danger" protection.
This analysis of section 13 holds potential for those legal services
advocates interested in pursuing private litigation strategies, because
section 13(d) of the OSH Act then gives private parties the right to
seek some remedy, though limited, on their own behalf. This section
provides:
(d) If the Secretary arbitrarily or capriciously fails to seek relief
under this section, any employee who may be injured by reason of
such failure, or the representative of such employees, might bring
an action against the Secretary . . . for a writ of mandamus to
compel the Secretary to seek such an order and for such further
46
relief as may be appropriate.
Again, no case law adds any judicial gloss to the statutory language. In addition, the Solicitor's Office of the Department of Labor
has indicated no awareness of any cases that have been brought under
section 13(d). Therefore, further litigation must clarify the meaning of
two phrases in particular: (1) what does "arbitrary and capricious"
mean in this context, and (2) does "further relief as may be appropriate" include monetary relief?
It goes beyond the scope of this paper to engage in the kind of
detailed legal analysis necessary to reach conclusions about these questions. Suffice it to say, however, that in the coming years reliance by
private parties on section 13(d) to correct serious workplace hazards
145

OSHA Field Operations Manual, IX.A.2.c.

,4629 U.S.C. § 662(d) (1976).
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and to achieve more effective OSHA enforcement warrants much
closer scrutiny. This provision of the law, though largely ignored until
now, could supply a potentially useful legal tool for an OSHA litigation strategy on behalf of both individual workers and their unions.
2. State common law
State common law may offer an additional source of protection
to workers who face hazards on their jobs. Admittedly, most state
workers compensation schemes preclude employer liability, based on
the common law, for money damages. It is unclear, however,
whether employees can obtain injunctive relief, as opposed to monetary relief, against employers who maintain unsafe working conditions. Indeed, one state court has granted injunctive relief in precisely
that situation.
47
In the leading case, Shimp v. New Jersey Bell Telephone Co.,1
the plaintiff argued that cigarette smoking in her work area posed a
health hazard to non-smokers. She also claimed that her attempts to
eliminate the hazard through the use of grievance mechanisms had
been unsuccessful. The court issued the requested injunction, and held
that the employer had a common law duty to provide safe and healthful working conditions. The court also ruled that the state's workers
1 48
compensation statute barred damages, but not injunctive relief.
Once the employer's common law duty and the prospect of irreparable harm are established, the viability of obtaining state injunctive
relief turns upon three issues.1 4 First, of course, the plaintiff must
ordinarily show that there exists no adequate remedy at law. Courts
may require exhaustion of available administrative OSHA remedies as
a prerequisite to injunctive relief unless plaintiffs can show that the
50
ineffectiveness of those remedies makes their exhaustion futile.1
Plaintiffs seeking to avoid exhaustion by invoking the "futility" exception should point to the problems with OSHA enforcement, such as
inadequate and untrained OSHA personnel and improper recordkeeping. Plaintiffs should also be prepared to show how these program
145 N.J. Super. 516, 368 A.2d 408 (1976).
Shimp, 368 A.2d at 410-411. For a discussion of this decision and the legal theories
underlying injunctive relief, See Blumrosen, Ackerman, Klingerman, van Schaick and Sheehy,
Injunctions Against Occupational Hazards: The Right to Work Under Safe Conditions, 64
CALIF. L. REV. 702 (1976) (hereinafter Safety Injunctions).
149 Because legal services eligible clients are generally non-unionized, this paper only addresses
legal problems associated with a non-unionized workforce. Thus, the thorny legal problems that
derive from arbitration clauses in collective bargaining agreements-i.e., whether clauses covering safety issues divest the courts of jurisdiction-will not be addressed herein. See Safety
Injunctions, supra note 148, at 720-29.
"I Safety Injunctions, supra note 148, at 715-19.
147
148
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inadequacies would prevent enforcement of their rights in the case at
hand.
Second, employers may invoke the doctrines of contributory negligence and assumption of risk, two employer defenses widely used to
block damage awards for occupational safety torts prior to the passage
of workers compensation statutes. Shimp leaves open the possibility
that an "assumption of risk" argument might bar relief in a New
Jersey court if the risk were an "ordinary incident" to the job.151 In
this case, smoking was not deemed an "ordinary incident" to the job.
Nevertheless, those doctrines ought properly to be confined to damage
actions alone. 152 They have little place in an injunctive action, where
the plaintiff specifically is asking the court to prevent his/her assumption of a known risk, even when the risk is an incident to the job.
Third, defendants may argue that the OSH Act preempts state
court jurisdiction. Shimp quite properly relies upon section 4(b)(4) of
the Act to dismiss this contention.153 The court ruled that OSHA in
no way preempts state court enforcement of the common law with
regard to occupational safety. 154 Section 4(b)(4)'s instruction that
"nothing in this chapter shall be construed to . . . diminish . . . the
common law or statutory rights [and] duties . . . of employers and
employees. . . ." would seem to settle this issue.
Unfortunately, the Shimp case remains the sole example of resort
to state common law injunctive remedies to correct a safety or health
hazard at the job. In all probability, as the limitations of OSHA
become more apparent in the coming years, legal advocates will
consider more seriously reliance on state court actions. For example,
note the recent Review Commission decision in the American Cyanamid case where the Commission upheld a company policy that required women workers of childbearing age to undergo surgical sterilization in order to keep their jobs. 155 The Commission decided in a
2-1 decision that this sterilization policy did not contravene the dictates of the OSH Act. This Commission ruling suggests the futility of
relying on the OSH Act to remedy certain safety and health problems
and suggests the potential benefits of common law remedies. Thus,
the state courts may be used more often to enjoin enforcement of
company policies such as the one in effect at American Cyanamid.

's'

368 A.2d at 411.

Safety Injunctions, supra note 148, at 713.
29 U.S.C. § 653(b)(4) (1976).
1-' 368 A.2d at 410-11.
115Secretary of Labor v. American Cyanamid Comp., 9 BNA OSHC 1596 (1981).
152
153
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B. Strategies to Obtain Compensationfor Injury and Disease
Because legal services offices in general do not and usually may
not handle cases that seek compensation or other damages for employment-related accidents and illness, this paper will simply mention the
subject. Whether the claims fall under the state workers compensation
scheme or come within a common law tort remedy, most cases are
considered fee-generating and thus outside the scope of legal services
representation. Moreover, tort liability lawsuits generally raise complex legal issues, necessitate the amassing of large amounts of evidentiary material, require obtaining costly expert witnesses, and finally,
take many years to litigate. In short, this kind of litigation is better
handled, where possible, by larger law firms with the resources and
legal experience necessary to prosecute this kind of action.
A typical legal services office with its heavy caseload, high personnel turnover, and shrinking resources, is not suited to enter the
personal injury field. Nevertheless, a legal services office can play a
very valuable referral role for a worker seeking legal redress for his/
her disability. When a legal services office comes in contact with a sick
or disabled worker, perhaps a person who has come to file a social
security claim, the office at the very least should try to determine
whether the problem is work-related. If so, the office should refer the
client to a workers compensation attorney. 56 In addition to helping
individual clients, establishing a workers compensation referral system may provide a useful vehicle to establish better ties with the local
bar.
In addition to making workers compensation referrals, legal services attorneys should be aware of the current effort to attack the
"exclusive remedies" provision of workers compensation laws. Increasingly, litigators are developing legal strategies that carve out excep57
tions to the workers compensation "exclusive remedies" provisions. 1
The two major exceptions are (1) when the employer intentionally
inflicts injuries on his/her workers, because the compensation laws
were designed to cover accidental harm only; and (2) when the inflicted injury causes no physical disability-e.g., when the employer
has created a scheme to defraud workers of compensation benefits,
thereby forcing disabled workers to live at a lower standard of living
58
and suffer the resulting emotional and economic consequences. 1
116If the client belongs to a union, s/he may also be able to obtain help through the union.
Many unions are beginning to assist their members in filing compensation claims. For more
information, contact the Workers Institute for Safety and Health, 1126 16th Street, N.W.,
Washington, D.C. 20036.
151See Interim Report on OccupationalDisease, supra note 4, at 3.
118This kind of action should not be confused with a products liability suit against an
employer, where the employer can be brought in as an "agent" of the manufacturer, with certain
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This effort to develop new tort remedies is extremely important
for several reasons. First, it opens up for victims of occupational
injury and disease the possibility of winning sizeable monetary
awards. Second, the threat of employee-initiated litigation, rather
than sole reliance on OSHA or other administrative enforcement
agency, gives workers an independent means of trying to redress
dangerous working conditions. Third, the deterrent value of a massive
damage action could be extremely important, particularly in light of
the diminishing clout of OSHA in eliminating workplace hazards.
VII. CONCLUSION

At a time of increasing governmental hostility to the plight of
poor and low-income people, it is essential that neighborhood legal
services offices continue their efforts to respond to the needs of the
poverty community. It is also essential now that legal services programs reach outward for support to other groups and organizationssuch as unions, environmental and health groups, public interest organizations and others with common concerns.
Unemployed and low-wage workers have often been a forgotten
constituency in the legal services world. Yet these people face a host of
problems connected to their jobs. These are problems which legal
services offices have the skill and experience to address. Moreover, if
legal services offices refuse their help, the working poor have virtually
no other recourse.
This paper has focused on one set of job-related problems faced
by low-wage workers- occupational safety and health. These issues
are of enormous concern to poor and low-income people because of
their potential life or death consequences. They are also issues that
lend themselves both to legal services assistance on a case-by-case basis
and to community coalition-building on issues of wider impact.
This paper was designed to give an overview of occupational
safety and health law; to suggest particular avenues for providing
individual service; and to develop strategies, including those that
facilitate organizing and coalition-building that encompass broader
approaches to the safety and health problems of low-wage workers.
Those who decide to work on these issues are urged to take advantage
of the vast number of resources, both national and local, that have

duties thus owed to the ultimate user of the product, in this case the employee. It is under the
products liability or "third party" theory that much of the well known and complex asbestos
litigation has been brought. For a discussion of products liability law in the context of occupational disease claims, See Note, Compensating Victims of OccupationalDisease, 93 HARV. L.
REV. 916 (1980).
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already been developed in this area.' 59 At a time when poverty
advocates and worker advocates are under attack from all directions,
we cannot afford the luxury of either going it alone or ignoring what
other progressive organizations have to offer.
1 The theories underlying these common law remedies are well described by Dennis Balski,
Piercing the Shield of Workmen's Compensation-ll, 8 POV. L. RPTR. 2 (1980). This article is a
helpful and brief summary, especially designed for the busy practitioner.
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APPENDIX A
TIMETABLE FOR USING OSHA LAW
Complaint: As soon as violation occurs (if it's a continuing health
hazard, violation is considered to be ongoing).
Inspection:

Citation:

Within 24 hours of receipt of complaint for "imminent
danger;" otherwise, OSHA has a priority system depending on severity of hazard.
Within 6 months of violation.

Contest of Penalty/Citationby Employer: Within 15 working days of
receipt of citation (if no contest, citation becomes final
order of Review Commission).
Contest of Abatement Date by Employees/Employer: Within 15
working days of receipt of notice of abatement date (if no
contest, abatement date is final).
Contest by Employees of Employer's Petition for Modification of
Abatement Date (PMA): Within 10 days of posting of
notice of abatement date.
Contest by Employer of Penalty for Failure to Abate within Period
Allowed: Within 15 working days of receipt of notice of
penalty (if no contest, penalty is final).
Employee Representative'sFilingfor Party Status: Anytime before the
hearing is conducted.
Discriminationor Harassment by Employer: Within 30 days of incident.
Hearing before Administrative Law Judge: Depends upon backlog of
cases.
Grantingof Review of Administrative Law Judge Decision by Review
Commission: Within 30 days of decision by ALJ (review
is discretionary). (If no review, ALl's decision becomes
final order of Commission).
Request by Employees/Employer for Appeal to U.S. Court of Appeals: 60 days after decision by Review Commission (if no
request, decision becomes final order of Review Commission).
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APPENDIX B
RESOURCES
I. Where to Find OSHA Law and Relevant Regulations and
Manuals on How to Use OSHA Law
One can find the OSH Act at 29 U.S.C. § 651 et seq. OSHA
regulations covering inspections, citations, state plans, retaliation protections, and recording and reporting requirements for employers are
located at 29 C.F.R. §§ 1901-1999. The rules governing Review Commission proceedings are found at 29 C.F.R. § 2200.1.-110.
In addition to the statute and regulations, one should request
from the U.S. Department of Labor a copy of the OSHA Field Operations Manual as well as relevant Field Directives. These documents
tell Compliance Officers how to conduct an investigation and what to
look for in evaluating a workplace hazard.
The Commerce Clearing House ("CCH") or the Bureau of National Affairs ("BNA") have loose-leaf services on occupational safety
and health. These include OSHA standards, regulations, directives,
operations manuals, together with digests of decisions of the ALJs, the
full text of Review Commission decisions and circuit court opinions,
and other materials such as finding aids, indices, and reports of current developments. The CCH cases are called the OccupationalSafety
and Health Decisions and are cited as OSHD 24,409; the BNA cases
are called the OccupationalSafety and Health Cases, and are cited as
6 OSHC 2031.
The official reports of the Review Commission and its ALJs are
called the Occupational Safety and Health Review Commission Reports, and are cited as 4 OSAHRC 1432 in the bound volumes; they
are cited as 73/027/B07 on the more recent micro-fiche. Only the
official reports include the full texts of the opinions of the ALJs. All
three reporters are available by subscription.
The two commercially available law treatises on the OSH Act
are: Rothstein, Occupational Safety and Health Law (1st Ed. 1978)
(West Handbook); and Hogan & Hogan, Occupational Safety and
Health Act (2nd Ed. 1979) (Matthew-Bender). Hogan & Hogan, unlike Rothstein, discusses the case law interpreting the OSHA standards.
Finally, several unions, as well as other occupational safety and
health organizations, have prepared excellent materials on how to use
OSHA to protect worker rights. See in particular, Urban Planning
Aid's How to Use OSHA: A Worker's Action Guide to the Occupational Safety and Health Act (1979), and International Chemical
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Workers Union's OSHA New DirectionsTraining Manual, and Coalition for the Reproductive Rights of Workers' Guide to Reproductive
Hazards. (These last two manuals are available from the International
Chemical Workers Union.)
In addition to these resources, we are attaching a comprehensive
listing of information designed to aid worker advocates in safety and
health activities.
II. Listing of Resources
A. THE LAW
1. Occupational Safety and Health Act of 1970, 29 U.S.C. § 651 et
seq.
2. OSHA Field Operations Manual and Industrial Hygiene Manual
(rules and procedures for OSHA Compliance Officers). Available
from Government Printing Office.
3. OSHA Standards and Regulations (standards are safety and health
rules binding on employers; regulations which govern OSHA administration).
29 C.F.R. Part 1900-1919; 1920-end.
Portions of standards-Part 1910, General Industry Standards,
and Part 1926, Construction Safety Standards, for example-are
available as pamphlets from OSHA regional or area offices.
4. OSHRC Rules of Procedure 29 C.F.R. § 2200. Available as pamphlet from nearest OSHA office or OSHRC Information Office,
1825 K Street, Washington, D.C. 20006.
B. CASE LAW REPORTERS
1. Bureau of National Affairs Occupational Safety and Health Reporter. This service with accompanying volumes entitled Occupational Safety and Health Case (cited as 1 BNA OSHC 1280). This
service includes some of material described in Section I. OSHC
reprints digests of ALJ decisions and full texts (in digest form) of
OSHRC and federal court decisions on a selective basis.
2. Commerce Clearing House Employment Safety and Health Guide
with accompanying volumes entitled Occupational Safety and
Health Decisions (cited as 4 CCH OSHD 20,080). Similar to BNA
service.
3. Official Occupational Safety and Health Review Commission Reports (cited as 4 OSAHRC 1354 in bound volumes). Now available
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only on microfilm (cited as 64/193/B89). Includes full text of ALJ
decisions.
Guides to official reports:
1) "Index to Decisions of Occupational Safety and Health Review Commission" (1979) by Judge Charles R. Chaplin.
Available from GPO (#002-001-00083-8), with quarterly supplements.
2) "Citator of the Decisions of the Occupational Safety and
Health Review Commission" (1979). Available, with finding
aids, from GPO.
3) "Table of Citations" by OSHRC, with parallel BNA and
CCH citation for every docket number. Available from
OSHRC Information Office, 1825 K Street, Washington,
D.C. 20006.
C. TREATISES
1. Cottine, Winning at the Review Commission, (Health Research
Group 1975). Worker oriented. Available from HRG.
2. Hogan & Hogan, Occupational Safety and Health Act, (Matthew
Bender 1979).
3. Nothstein, The Law of Occupational Safety and Health, (Free
Press 1981).
4. Rothstein, OccupationalSafety and Health Law, (West 1978).
D.

MANUALS, GUIDEBOOKS, ORGANIZING TOOLS

1. PHILAPOSH Health/Technical Committee Handbook: A Guide
for Helping Workers Solve Job Health and Safety Problems (1979).
Available from:
Philadelphia Area Project on
Occupational Safety and Health
1321 Arch Street
Philadelphia, Pa. 19107
2. Urban Planning Aid, How to Use OSHA: A Worker Action Guide
to the OccupationalSafety and Health Act (1979).
Available from:
Urban Planning Aid
120 Boylston Street
Boston, Mass. 02116
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3. ICWU Health and Safety Department
OSHA New Directions Program Leadership Training
Institute Manual (1980). Available from:
International Chemical Workers Union
1126 16th Street, N.W.
Washington, D.C. 20036
4. Coalition for the Reproductive Rights of Workers, Reproductive
Hazards in the Workplace: A Resource Guide (1980). Available
from:
CRROW
1126 16th Street, N.W.
Washington, D.C. 20036
5. Hricko and Brunt, Working for Your Life: A Woman's Guide to
Job Health Hazards (1976). Available from:
Labor Occupational Health Program
and Public Citizen's Health
Research Group
University of California
2521 Channing Way
Berkeley, California 94720
6. National Lawyers Guild, Guide to Labor Law (1981). Available
from:
National Labor Law Center
2000 P St. N.W.
Washington, D.C. 20036
7. LOHP, A Worker's Guide to Documenting Health and Safety
Problems (1978). Available from:
Labor Occupational Health Program
Center for Labor Research and Education
2521 Channing Way
Berkeley, California 94720
8. LOHP, Workplace Health & Safety: A Guide to Collective Bargaining (1980). Available from the Labor Occupational Health
Program at the address above.
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9. United Auto Workers, What Every Representative Should Know
About Safety and Health. Publication #449. Available from:
United Auto Workers
8000 East Jefferson
Detroit, Michigan 48214
10. Food and Beverage Trades Dept., AFL-CIO, Combatting Hazards on the Job: A Worker's Guide. Available from:
Food and Beverage Trades
Dept., AFL-CIO
816 16th Street, N.W.
Washington, D.C. 20006
11. Resource Packet on "Right-to-Know" (includes copies of State
right-to-know laws). Available from:
WATS Project
Environmental Action Foundation
1346 Connecticut Avenue, N.W.
Washington, D.C. 20036
E. ARTICLES
Bor, Exclusionary Employment Practices in Hazardous Industries, 5
COLUM. J. ENVT'L L. 97 (1978). A discussion of the implications
of OSHA and Title VII for exclusionary policies based on reproductive hazards.
Braid, OSHA and the NLRA: New Wrinkles on Old Issues, 29 LAB.
L.J. 755 (1978). Discussion focuses on arbitration, employee protest
and discrimination.
Case Note, Statutory Negligence-an employer's violation of an
OSHA standard is negligence per se as to the employee and all
persons likely to be exposed to injury as a result of the violation, 27
DRAKE L. REV. 178 (1977-1978). A discussion of the holding in
Koll v. Manatt's TransportationCo., 253 N.W. 2d 265 (Iowa 1977)
may be useful for negligence suits under state laws.
Case Note, Refusals of Hazardous Work Assignments: A Proposalfora
Uniform Standard, 81 COLUM. L. REV. 544 (1981).
Case Note, Toxic Materials in the Workplace: Judicial Review of
OSHA Standards, 17 WILLAMETTE L. REV. 953 (1981).
Comment, OSHA and the Private Litigant, 30 ALA. L. REV. 20
(1978). Is there a private right of action?
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Darcy, Birth Defects Caused by Parental Exposure to Workplace
Hazards-theInterfaceof Title VII with OSHA and tort law, 12 U.
MICH. J.L. REF. 237 (1979).
Gross, The Occupational Safety and Health Act: Much Ado About
Something, 3 LOY. U. CHI. LAW J. 247 (1972). An explanation of
the meaning and significance of the OSH Act.
Heath, Implementation and Philosophy of the OSH Act, 25 U. FLA.
L. REV. 249 (1973). Same as above.
Hepting, Access Coupled with Control: New Standard for Liability
under OSHA's Specific Duty Clause, 37 U. PITT. L. REV. 416
(1975). Explains how employers are liable under specific duty
clause for exposure of employees of other employers engaged in a
common undertaking.
Howard, Hazardous Substances in the Workplace: Implications for
the Employment Right of Women, 129 U. Pa. L. REV. 798 (1981).
Morey, The General Duty Clause of the Occupational Safety and
Health Act of 1970, 86 HARV. L. REV. 988 (1973).
Mullendore, Federal Common Law Remedies under the Occupational Safety and Health Act, 47 WASH. L. REV. 629 (1972).
Article argues that compensatory relief for violations of section 5(a)
are available under federal common law when recovery is inadequate or unavailable under local law and injuries exceed $10,000;
OSHA supplements workers' compensation as a result.
Note, Compensating Victims of OccupationalDisease, 93 HARV. L.
REV. 916 (1980).
Samuelson, Employment Rights of Women in the Toxic Workplace,
65 CALIF. L. REV. 1113 (1977). A discussion of Title VII and
OSHA.
Trebilock, OSHA and Equal Employment Opportunity Laws for
Women, 7 Preventive Med. 372.
Williams, Firing the Woman to Protect the Fetus: The Reconciliation
of Fetal Protection with Employment Opportunity Goals under
Title VII, 69 GEO. L.J. 641 (1981).
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F. BOOKS ON OCCUPATIONAL SAFETY AND HEALTH
(The Books listed below provide thorough information
and analysis without highly technical discussions).
A Survey of Hazards in the Chemical Industries, by Ray Davidson.
Public Affairs Press, Washington, D.C., 1974.
Bitter Wages: The Ralph Nader Study Group Report on Occupational
Accidents and Diseases, by J. Page and Mary-Win O'Brien. Grossman Publishers, New York, 1973.
Building 6-The Tragedy at Bridesburg, by Willard S. Randall and
Stephen D. Solomon. Little, Brown.
Crisisin the Workplace: OccupationalDisease and Injuries, by Nicholas A. Ashford. MIT Press, Cambridge, Mass., 1976.
Death on the Job, by Daniel M. Berman. Monthly Review Press, New
York, 1978.
Expendable Americans, by Paul Brodeur. Viking Press, New York,
1974.
Help for the Working Wounded, by Thomas Mancuso. International
Association of Machinists, Washington, D.C., 1976.
Hurricane Creek Massacre, by Thomas N. Bethell. Harper and Row.
In Our Blood: Four Coal Mining Families, by Matt Witt and Earl
Dotter. Highlander Center, New Market, Tenn., 1979.
Muscle and Blood, by Rachel Scott. E.P. Dutton Co., New York,
1974.
Peril on the Job. Public Affairs Press, Washington, D.C., 1970.
Rise Gonna Rise: A Portrait of Southern Textile Workers, by Mimi
Conway and Earl Dotter. Doubleday, 1979.
The American Worker: An EndangeredSpecies, by Franklin Wallick.
Ballantine Books, New York, 1972. Currently out of print.
The Cancer Connection, by Larry Agran. Houghton Mifflin, Boston,
Mass., 1977.
The Politics of Cancer, by Samuel Epstein, M.D. Sierra Club Books,
San Francisco, Calif., 1978.
The Zapping of America, by Paul Brodeur. Norton, 1977.
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Women's Work, Women's Health, by Jeanne Stellman. Pantheon
Books, New York, 1977.
Work Is Dangerous to Your Health, by Jeanne Stellman and Susan
Daum. Vintage Books, New York, 1973.
G. BIBLIOGRAPHIES AND RESOURCE GUIDES
1. OSHA Publications and Training Materials (1979) (OSHA 2019).
Bibliography and publications available from nearest OSHA Office
and OSHA Publications Distribution Office, Room N-3 3423, U.S.
Department of Labor-OSHA, Washington, D.C. 20210; or Supt.
of Documents, U.S. Government Printing Office, Washington,
D.C. 20402.
2. Urban Environment Conference, A Guide to Worker Education
Materials in Occupational Safety and Health (1979). Materials
Produced by Citizens' Organizations and College and University
Labor Education Programs, arranged by organization, program,
author, subject, type of material; also lists groups involved in the
field. Available from OSHA.
3. Pocket Guide to Chemical Hazards, NIOSH/OSHA 1978. NIOSH
Pub. No. 78-210. Available from NIOSH Publications Dissemination, 4676 Columbia Parkway, Cincinnati, Ohio 45226.
4. NIOSH, Occupational Diseases: A Guide to Their Recognition,
(Revised Edition, 1977, No. 77-181.) Section IX: "Sources of Consultation, Reference Aids. NIOSH Pub. No. 77-181.
5. International Molders and Allied Workers Union (AFL-CIO),
Health and Safety Resource Directory (1980). An essential guide to
COSH groups, government agencies, workers' clinics, research
groups, and other groups involved in the field. Includes addresses
and telephone numbers. Available from IMAWU Health and
Safety Dept., Suite 302, 1216 East McMillan Street, Cincinnati,
Ohio 45206.
H. NEWSLETTERS
1. Monitor. Available from LOHP, 2521 Channing Way, Berkeley,
California 94720.
2. Women's OccupationalHealth Resource Center Newsletter. Available from American Health Foundation, 320 East 43rd Street,
New York, N.Y. 10017.
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3. Labor Update. Available from the National Labor Law Center,
2000 P Street, N.W., Washington, D.C. 20036.
4. Exposure. Available from Environmental Action Foundation, Dupont Circle Building, Washington, D.C., 20036.
5. American Labor. Available from American Labor Education Center, 1835 Kilbourne Place, N.W., Washington, D.C. 20010.

